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1. INTRODUCTION 


RADITIONALLY, discussions of space law have dealt mainly with the 

upward extent of national sovereignty. For practical reasons, the ques- 
tion has been deferred in the interest of reaching an early international 
agreement on the legal control of outer space.1 Now the U-2 flights above 
the Soviet Union have again brought it to the fore with critical urgency. 

We can now foresee, furthermore, that surveillance by satellites and 
other spacecraft will soon take the limelight in international affairs. The 
first practical spacecraft will probably be satellites used for surveillance. 
Their standard use is expected to begin by 1965. In view of technical devel- 
opments, vertical surveillance will soon no longer be limited significantly by 
height or speed. 

In the United States, there are already several programs for surveillance 
satellites, as well as for other types of satellites with surveillance capabili- 
ties. The best known of these are TIROS, MIDAS and SAMOS. TIROS, a 
weather satellite, was first launched into orbit on April 1, 1960; MIDAS, 
an infrared missile-detector, on May 24, 1960. The first SAMOS, a true 
surveillance satellite, is scheduled to be launched in late 1960. 

TIROS was designed for scientific purposes only, to gather data on 
cloud formations and other weather phenomena. Still, TIROS pictures do 
show large terrain features. For example, TIROS detected colored rain in 
Turkey, as well as dust storms in the Balkans and great dark clouds of dust 
in the Krasnodar region and the southern Ukraine. 

TIROS has shown the feasibility of satellite surveillance, and is the 
forerunner of true surveillance satellites. It may be said to have opened the 
fateful era of surveillance from outer space. 

The Soviet Union has not officially objected to any satellite launchings, 
including those of TIROS and MIDAS.? 

Though aerial and satellite surveillance raise different legal issues—as 
will be shown in the following discussion—their practical applications are 
separated by a rather thin line. In particular, there is no great difference 
between aircraft and spacecraft in their ability to conduct surveillance. 


NOTE: Footnotes follow end of article on Pages 116 to 118. 
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2. SURVEILLANCE FROM OUTER SPACE 


Existing international flight agreements refer to sovereignty only in 
the airspace over national territory, and hence do not apply, in their terms, 
to outer space. Today, the only generally accepted agreement of this kind is 
the Chicago Convention.‘ Article 1 of the Chicago Convention provides that 


“Every state has complete and exclusive jurisdiction over the airspace 
above its territory.” 

The Convention does not define “airspace” or any equivalent term. The 
related term “aircraft,” however, is defined in later Annexes® in language 
adopted from the Paris Convention of 19198 as 

“Any machine which can derive support in the atmosphere from the 
reactions of the air.” 
This definition is not literally applicable to satellites or other spacecraft. 
Satellites derive no support from the air or otherwise, but are in free fall 
around the earth. 

The domestic flight legislation of many countries, including the United 
States and the Soviet Union, is similarly limited to “airspace” or “aircraft.” 
In the Air Commerce Act of 1926, for example, the term “aircraft” is 
defined as 

“Any contrivance now known or hereafter invented, used or designed 

for navigation or flight in the air.”7 
Although this appears somewhat broader than the definition contained in 
the Annexes to the Chicago Convention, it applies to domestic and not to 
international flight. Within this limitation, the term “air” as used in Ameri- 
can statutory law is apparently subject to the same ambiguity as the term 
“airspace” in the Chicago Convention. Article 1 of the Air Code of the USSR 
asserts complete and exclusive sovereignty in the airspace (vozdushnoye 
prostrantsvo) above the Soviet Union;§ but no definition of the term “air- 
space” has been found in the Code or elsewhere in Soviet law. 

No nation has yet objected to the orbiting of artificial satellites above 
its territory. Several explanations of this fact have been suggested. For 
example, as long as the International Geophysical Year continued, it could 
be said that implied consent had been given to the flight of scientific and 
peaceful satellites. According to this argument, the early satellite flights 
were sanctioned by an implied international agreement based on the acquies- 
cence of other governments in the announcements by the United States and 
the Soviet Union that satellites would be launched in connection with the 
International Geophysical Year. Another suggested explanation is that the 
lack of objection to the early satellite flights established a new precedent in 
international law. This is, however, a minority view. A simpler and more 
widely accepted explanation is that satellite flights are not considered viola- 
tions of international law because satellites are not “aircraft”? within the 
meaning of the Chicago Convention and their passage through “airspace” 
(in any reasonable sense of that term) is merely incidental. 

Missiles, in contrast, pass through “airspace” during a substantial part 
of their flight. Their passage through “airspace” on their return to the 
earth is by no means incidental; it is the purpose for which they were 
launched. 

In summary, the weight of qualified opinion now holds that air sover- 
eignty as established by the Chicago Convention is limited to the atmos- 
phere,® though no one can say how high it extends. Pending an international 
agreement on the subject, there are thus at present no special prohibitions 
or restrictions on space flight. The question, then, is one of policy rather 
than law: What legal rules should govern activities in outer space? The 
chief alternatives that have been proposed are (1) freedom of passage for 
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all uses and (2) freedom of passage but only for certain purposes and 
subject to specified conditions. 

If outer space remains free for all purposes, as under existing law, there 
can be no legal objection to surveillance satellites. If its use is restricted 
by international agreement to “peaceful purposes” only, on the other hand, 
satellite surveillance may or may not be permitted, according to what is 
meant by “peaceful purposes.” 

It is the policy of the United States, declared in the National Aeronautics 
and Space Act of 1958, that “activities in space should be devoted to peaceful 
purposes for the benefit of mankind.”!° In the same Act, however, Congress 
provided for the conduct of certain space activities by the Department of 
Defense and the armed services.!! This provision for military space activi- 
ties and the simultaneous declaration that outer space should be devoted to 
peaceful purposes indicate that the term “peaceful,” within the meaning of 
the Act, applies to some military as well as civilian uses of outer space. 

One of the principal architects of the National Aeronautics and Space 
Act has observed that 


i The word ‘peaceful’ as used in the Act means ‘non-aggressive’ 
rather than ‘non-military.’ 

. If ‘peaceful’ means ‘non-military,’ and outer space can be used 

for ‘peaceful’ purposes only, what happens to the inherent right of self- 

defense guaranteed by Article 51 of the United Nations Charter and by 

general international law?’’!2 

The Committee on the Law of Outer Space established by the American 
Bar Association, in its report to the House of Delegates at the 1959 Con- 
vention, took a similar view of the term “peaceful” as applied to the uses 
of outer space: 

“In the sense of the [United Nations] charter, and in international 
law generally, it is employed in contradistinction to ‘aggressive.’ ... Thus 
any use of space which did not itself constitute an attack upon, or threat 
against, the territorial integrity and independence of another State would 
be permissible. . 

As a practical iii the range of activities in outer space will be 
narrow indeed if all that lend themselves to military purposes are prohibited. 
For example, a radio satellite can relay military as well as private, commer- 
cial and scientific messages. Are the benefits of reliable worldwide com- 
munications, and the easing of overtaxed frequencies, to be denied on that 
account? Are we also to forgo the use of satellites for the navigation of 
ships and aircraft, for weather forecasting and for ice and forest-fire patrol, 
on the ground that they lend themselves to military applications? Any such 
sweeping rejection would largely deprive mankind of the benefits to be 
derived from the use of outer space. 


3. AIR SOVEREIGNTY AND HIGH-ALTITUDE SURVEILLANCE 


Difficult questions arise if surveillance is conducted by very high-altitude 
flight craft. This problem seems likely to grow with the progress of flight 
technology. A number of flight devices have been conceived that would be 
difficult to classify as either aircraft or spacecraft. For example, a device 
known as the glide rocket would be boosted into outer space by rocket power 
and would then glide back to earth through the atmosphere; another, known 
as the skip rocket, would alternately descend from outer space into the 
atmosphere, and then turn upward into outer space, like a flat stone skipping 
over the surface of a pond.!4 The prototype of such vehicles is the X-15, 
which has already made a number of successful flights. 

The disparity between air law and space law appears to be an unavoid- 
able problem that cannot be postponed indefinitely. If different rules are 
applied to airspace and outer space, the absence of any dividing line between 
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the two will lead to jurisdictional conflict. How serious this kind of conflict 
may become is shown by the recent U-2 flights above the Soviet Union. 

The U-2 episode provides material for a current case study of high- 
altitude surveillance in international law. Let us first review the facts. 

On May 1, 1960, an American aircraft flew some 1400 miles over Soviet 
territory. According to press reports, it was tracked by American radar. 
After descending to some 27,000 feet, it disappeared from the radar screen.15 
The Soviet Government later announced the capture of the plane, its equip- 
ment (including a camera) and its pilot. 

According to the American State Department, U-2 flights have been 
made “along the frontiers of the Free World” for the past four years. They 
have been generally discussed in the public press. In early 1958, for example, 
an American monthly magazine described the U-2 as capable of “long-range 
photographic reconnaissance” and reported that it had been “flying across 
the Iron Curtain.’ 

Apparently the Soviet Government already knew of the U-2 flights from 
direct evidence. In his first public reference to the subject,17 Khrushchev 
mentioned a U-2 flight over Soviet territory on April 9, 1960, from the 
direction of Afghanistan. He later referred to a similar flight occurring in 
1956.18 Still later, he said he had almost brought the subject up during his 
talks with President Eisenhower at Camp David in the fall of 1959.1° By 
these statements he clearly implied that he had known about the U-2 flights 
for some time. 

It thus appears that aerial reconnaissance of Soviet territory has been 
carried out for years with the knowledge of the Soviet Government and 
with impunity. 

Prior to the incident of May 1, 1960, the Soviet Union had never pro- 
tested—in fact, had never admitted knowledge of—U-2 reconnaissance 
flights over its territory. Thereafter, however, it strongly protested the 
flights as violations of its sovereign airspace,2° and as acts of aggression 
and espionage. 

Is it reasonable to assume, as the Soviet Union asserts, that these U-2 
flights were violations of international law? Or is the question open for 
further inquiry? Can the Soviet Union claim to make the assertion at all, 
in view of the fact that it has never adhered to the Chicago Convention??! 

Matters of policy are excluded from the following discussion. For exam- 
ple, no effort will be made to consider whether the U-2 flight of May 1, 1960 
was an intrusion, an unfriendly act or a breach of comity, or whether official 
statements concerning it were well advised.2? As to all such matters, no 
inference is intended or warranted. They merely lie beyond the scope of legal 
analysis. By such exclusions it may be possible to clarify certain facets of 
the problem, and to avoid an overcharged atmosphere in which each side 
would encourage the other to overstate its case. 


A. The Question of Air Sovereignty 


For purposes of this discussion, it is immaterial whether the U-2 flights 
were violations of Soviet domestic law. Like the United States, the Soviet 
Union in its domestic law has never recognized any upper limit to the 
airspace above its territory. But, in accordance with the maxim, par in 
parem non habet imperium, no State can be subject to another’s municipal 
law. 

There are persuasive reasons for challenging the view that the U-2 
flights over Soviet territory were violations of international law. It seems 
necessary to stress, in particular, that there is no applicable agreement 
between the United States and the Soviet Union concerning the use of 
airspace. 

From the previous discussion, it will be recalled that today the only 
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generally accepted international flight agreement is the Chicago Convention. 
But the Chicago Convention has never been signed by the Soviet Union. 
Should other States be bound to recognize the air sovereignty of the Soviet 
Union, which is not bound by international law to recognize theirs? 

We may inquire also whether the U-2 flights invaded Soviet “airspace” 
as that term is used in the Chicago Convention. From the previous discus- 
sion, it will be recalled that the Convention does not define “airspace” or 
any equivalent term. 

Since the upper boundaries of airspace remain unsettled under inter- 
national law, their proper location has been much debated. In fact, it is the 
commonest and almost inevitable subject in the literature of space law. 
There is wide agreement that there must be an upper limit to national 
sovereignty. There is, however, no agreement on what the limit should be. 

The proposed upper limits to national sovereignty all seem more or less 
arbitrary. Neither physical conditions nor flight characteristics can be rea- 
sonably related to any fixed altitude. Satellite observations have shown that 
air density at high altitudes fluctuates from place to place and from time 
to time.23 Furthermore, the least density that can support winged aircraft 
will vary with the progress of flight technology. 

Under most proposals, sovereignty would end at the top of the atmos- 
phere. This is sometimes taken to be the biological limit for man without 
special equipment.?* It is normal practice to use oxygen equipment at an 
altitude of about two miles. At a much higher altitude—about 62,000 feet, 
or less than 12 miles—water boils at body temperature. For human survival 
above that point, breathing apparatus must be supplemented by a pressure 
suit. 

According to Soviet accounts, the U-2 flight of May 1, 1960 was made at 
some 68,000 feet.25 In any event, the U-2 was designed to fly at a height of 
more than 12 miles.2° This is higher than man can breathe and beyond the 
boiling altitude of water at body temperature. It is also far higher than 
the weather ‘balloons of 1956 to which the Soviet Union objected not only as 
invasions of sovereign airspace but as dangers to aerial navigation.27 Objects 
at U-2 cruising altitudes would not interfere with any normal use of the air, 
even by military aircraft. 

From the previous discussion it will be further recalled that, although 
the Chicago Convention does not define “airspace,” the related term “air- 
craft” is defined in later Annexes to the Convention.28 But the Annexes 
containing this definition were never made part of the Chicago Convention, 
nor separately ratified by the United States. The definition itself was adopted 
from the Paris Convention of 19192°—which the United States has never 
ratified. Furthermore, the International Civil Aviation Organization (ICAO), 
created by the Chicago Convention, has the power to amend a definition or 
classification contained in an annex.?° How could the United States be bound 
by a definition to which it has never agreed and which can be changed at 
any time by administrative action of an international agency ?31 

Between signatory States, if the definition of “aircraft” contained in 
the Annexes can be regarded as part of the Convention itself, the most 
reasonable interpretation may be that airspace, within the meaning of the 
Convention, extends upward to a height at which the atmosphere becomes 
too thin to support winged aircraft. As the previous discussion has pointed 
out, however, the qualifications just stated do not apply to disputes between 
the Soviet Union and the United States. To repeat, the Soviet Union is not a 
signatory; the Annexes containing the definitions of “aircraft”? were never 
made a part of the Convention; and the United States has never ratified 
either those Annexes or the Paris Convention from which the definition 
was adopted. 
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Two other matters call for comment. 
First, it is sometimes said that the Chicago Convention was never 
intended to regulate anything but conventional civil aircraft??—in particu- 
lar, therefore, not surveillance aircraft. This interpretation is open to 
question, especially in view of article 3(c), which refers to “State aircraft.” 
On the other hand, article 3(c) could hardly have been intended to confer 
benefits on non-signatory States. Moreover, there is doubt whether article 
8(c) would apply to suveillance aircraft. The term “State aircraft” as 
defined in article 3 of the Chicago Convention “appears to exclude aircraft 
owned by a State and employed by it in some strictly governmental func- 
tions”3 such as civil aeronautics control and diplomatic travel. 

Secondly, although the Chicago Convention recognized the principle of 
air sovereignty, its main purpose according to some historians was to make 
exceptions to that principle in favor of a right of passage.34 In any event, 
the purpose of the United States in calling the 1944 Conference on Inter- 
national Civil Aviation was stated by the chief of the American delegation 
as follows: 

“A general system of rights for planes to travel and to carry inter- 


national commerce should be set up, becoming the established custom of 
commerce by air as similar arrangements have become settled law by 


sea,’’35 
On the other hand, the Chicago Convention, like the Paris Convention before 
it, represented a compromise between air sovereignty and freedom of 
passage. In the end, only a modified right of innocent passage was provided 
by the so-called Two Freedoms Agreement,3¢ which was adopted at the 
same time as the Chicago Convention. It would be difficult to say, therefore, 
whether the “main” purpose of the Convention was to confirm or to limit 
the principle of air sovereignty. 

It may be asked if the U-2 flights, even though not forbidden by the 
Chicago Convention or other specific agreements, violated customary inter- 
national law. There are several objections to this view. It assumes a long- 
continued accumulation of unbroken precedents by which nations acquiesce 
in practice to the impenetrability of one another’s airspace. But does this 
assumption fit the facts? It is doubtful if a year has passed since 1944 (the 
date of the Chicago Convention) without an intrusion into the airspace 
above a sovereign State.37 Moreover, changes in international law by tacit 
agreement require a rather long time. For example, freedom of the seas did 
not become a generally accepted principle of international law for hundreds 
of years. In contrast, international flights are relatively new in world 
affairs. The rule of air sovereignty in particular dates from the Paris Con- 
vention of 1919. It was not approved by the Institute of International Law 
until 1927.38 Earlier, Fauchille had written that “there is no rule of inter- 
national law authorizing any country to subject the airspace to its sover- 
eignty.” He referred to customary international law, since there were then 
no international flight agreements.®9 

Is airspace recognized as part of the sovereign territory of a State, under 
article 2 of the Chicago Convention, which defines the “territory” of a 
State as its “land areas and territorial waters adjacent thereto”? By implica- 
tion, this definition seems to indicate that, under customary international 
law, the airspace above a State is not a part of its territory and hence not 
subject to its sovereignty except by specific agreement. 

In any event, it could hardly be argued that customary international 
law has recognized the upward extension of air sovereignty to extreme alti- 
tudes above the normal or even possible flight of then-existing aircraft. The 
fact that foreign aircraft had never flown at such altitudes would merely 
prove their inability to do so, and not the acquiescence of their governments 
in any given upper limit of national airspace. 
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There is still another reason than has yet been mentioned for doubting 
if the U-2 flights invaded Soviet airspace. The bounds of sovereignty are set 
by the principle of effective control. Sovereignty cannot go farther than 
effective control in the sense of power to exclude, though it need not go 
so far.1° 

This principle of jurisprudence underlies the historic pronouncements of 
Grotius*! and Fauchille*? that the high seas and the air, respectively, were 
free by their very nature because they were not susceptible of dominion. 

Effective control was evidently lacking as to all the U-2 flights above the 
Soviet Union—even the last such flight, at its prescribed altitude. 

The Soviet Union itself appears to have accepted effective control as the 
limit of its three-dimensional sovereignty, by not objecting to the earlier 
U-2 flights. 

As for the last such flight, available information suggests that the plane 
came down from cruising altitude because of a flameout or other failure, and 
entered Soviet airspace unintentionally. If we are to judge the legal conse- 
quences of this flight by the provisions of international agreements such as 
the Chicago Convention to which the Soviet Union is not a party, then 
surely the controlling provisions are those that permit an aircraft to enter 
foreign territory in case of distress. 

The foregoing considerations indicate that the U-2 flights were not inva- 
sions of Soviet airspace. The purpose of discussing the question at length 
has not been to pass judgment; it has been merely to point out the legal 
basis for such flights, and to throw light on the problem of satellite sur- 
veillance. 


B. The Question of Espionage 


Consider next whether the U-2 flights were acts of espionage under inter- 
national law, since this question may later be raised as to surveillance 
satellites. 

As defined by the Hague Convention, to which both the United States 
and the Soviet Union are parties, espionage involves the collection of infor- 
mation clandestinely or under false pretenses.** It is possible, of course, for 
high-altitude surveillance to be so conducted as to constitute espionage. The 
U-2 flights, however, were not clandestine—unless something is wrong with 
Soviet radar. Nor were they made under false pretenses (misrepresented, 
for example, as the flights of civilian airliners). As the previous discussion 
has pointed out, they had long been reported in the public press and known 
to the Soviet Government as photographic missions. On May 7, 1960, Secre- 
tary of State Herter publicly classified them as “aerial surveillance by 
unarmed civilian aircraft.” 

The foregoing definition of espionage, contained in the Hague Conven- 
tion, conforms to general usage and understanding. In a recent comment 
on the “Long-Range Lessons of the U-2 Affair,” Telford Taylor (certainly 
not an apologist for the Eisenhower Administration) defines espionage as 

“The quest for closely guarded official information by undercover 


agents, who customarily employ bribery, impersonation, theft, or other 
deceptive and clandestine means.”’44 


He concludes that 


“The U-2 flights, in short, were not espionage in the conventional 
sense,’’45 
Furthermore, espionage is a domestic and not an international wrong. 
It begs the question to say that high-altitude surveillance may violate the 
domestic law of the Soviet Union or of other countries.4* The sending of 
espionage agents into another State in time of peace is not recognized as a 
wrong under international law. 
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“Although all States constantly or occasionally send spies abroad, and 
although it is not considered wrong morally, legally or politically to do so, 
such agents have, of course, no recognized position whatever according to 
international law, since they are not agents of States for their interna- 
tional relations.’47 (Italics supplied) 

Even in time of war, “. .. it has always been considered lawful to employ 
spies. .. .”’48 

It may be observed, also, that espionage is condoned by custom and tacitly 
accepted by long-continued international practice and forbearance. This is 
not said for reasons of recrimination (he who is without this sin among you, 
let him cast the first stone). As we can all see for ourselves, espionage has 
long been tolerated under customary international law. From this point of 
view, we need only consider the record of ordinary espionage on the ground. 
Shortly after the U-2 incident, a well known Soviet writer who is a deputy 
member of the Supreme Soviet told a public meeting in London that spying 
is a routine business.*? All the great powers accept and practice espionage, 
as a necessary part of national defense. 

Indeed, it would be difficult to draw a significant line between aerial 
surveillance and many recognized methods of collecting information abroad. 
In normal diplomatic practice, all the principal nations exchange military 
attaches who gather military intelligence. High-altitude aircraft flying over 
friendly lands or international waters can use air-sampling techniques to 
detect nuclear explosions on foreign soil, and can make recordings of foreign 
radio and radar transmissions, In addition, it has long been possible to peer 
across the frontiers of another country by means of radar. Although it 
might well be considered a penetration of territorial integrity, radar scrutiny 
is apparently accepted by all nations. But how does it differ in principle 
from aerial surveillance? Pulses of radio energy are detectable physical 
phenomena projected into the airspace of another country. What does it 
matter that they cannot be perceived by the unaided senses? Under most 
conditions, neither can high-altitude aircraft or satellites. 


C. The Question of Aggression 


Finally, consider whether the U-2 flights were acts of aggression. This 
question, also, like that of espionage, may later be raised as to surveillance 
satellites. 

For practical purposes, the question is already foreclosed. On May 27, 
1960, the Security Council of the United Nations exonerated the United 
States from a Soviet charge of aggression based on the last U-2 flight over 
Soviet territory. The vote was 7 to 2, with 2 abstentions.5° 

Even Khrushchev, though he referred to the U-2 flight of May 1, 1960, 
as an aggressive act, said it was not “an act of true aggression and war.”5! 

On principle, “aggression” implies initial attack. Surveillance is not 
attack. 

Were the U-2 flights offensive in purpose? According to public state- 
ments by President Eisenhower and Secretary of State Herter, they were 
intended to provide against the possibility of surprise attack by others. The 
necessity of providing against surprise attack results in part from the 
fundamental declared policy that the United States will never strike the first 
blow—in short, that it will never be an aggressor. 

In fact, the main function of such high-altitude surveillance is to deter 
aggression by giving timely warning of its occurrence. This is a peaceful 
purpose. 

On principle, it is easy to distinguish between surveillance vehicles and 
those that carry weapons. The distinction can be stated in general terms. 
Surveillance aircraft and spacecraft are extensions of the senses, not of the 
teeth and claws. They are equipped to receive impressions, not to do harm. 
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On the other hand, it must be recognized that a given act of surveillance 
may appear ambiguous. The absence of aggressive intent may not be appar- 
ent, Thus it is said that surveillance aircraft may carry nuclear bombs. It is 
equally true that surveillance submarines or ships may carry nuclear mis- 
siles. This possibility is a cause of real concern. 

Unless the absence of aggressive intent is reasonably apparent, any 
given act of peaceful surveillance fails in its purpose, since it may provoke 
the very attack it is intended to deter. 

On the other hand, aircraft do not present so great a problem in this 
respect as spacecraft or submarines. Under normal conditions, any country 
detecting an aerial intruder can identify it by interception. The U-2 in 
particular is an unarmed gliderlike aircraft that could not easily be mistaken 
for a bomber. 

A Soviet legal writer, Y. Korovin, has recently argued that the U-2 
flights above Soviet territory violated article 1 of the United Nations Char- 
ter, which forbids aggression.52 The reasons given by Korovin deserve 
analysis. 

According to a definition of aggression proposed by the Soviet Union 
in 1933 and recorded in certain treaties, says Korovin, an “aggressor” is 
a State “whose land, naval or air forces are landed or brought within the 
bounds of another State without the permission of its Government.”®? This 
definition does not apply literally to the surveillance flights of U-2s, which 
are unarmed civilian aircraft. But the civilian character of U-2 aircraft, 
Korovin argues, 


“Does not alter matters. Whatever category a plane formally belongs 
to, its character is determined by the function it performs. .. .”54 


If Korovin is right, why is it that the Soviet Union did not propose, or the 
treaties mentioned in his article incorporate, a definition of aggression 
couched in terms of purpose? 

Korovin’s argument seems to assume that high-altitude surveillance is 
necessarily aggressive—an assumption that the previous discussion over- 
turns and Korovin makes no attempt to prove. 

Furthermore, the Soviet definition of aggression given by Korovin 
requires that foreign forces come “within the bounds” of another State. 
Korovin thus begs the whole question whether the U-2 flights invaded Soviet 
airspace.55 


4. CONCLUSION 


The foregoing discussion has dealt with the problem of national sover- 
eignty in relation to surveillance from outer space and the upper atmosphere. 
The dangers of delay in resolving the problem are clear: events may get out 
of control; claims and interests may crystallize through custom, making 
international agreement more difficult. On the other hand, every nation 
with a stake in outer space will be loath to forgo advantages it may have 
or can acquire. 

The result is a policy dilemma. Would it be in the best interests of the 
United States or of the Soviet Union if (a) neither or (b) both were free 
to use outer space for surveillance as well as for other peaceful purposes? 
The solution of this question should be prayerfully sought by those best able 
to understand the full implications including the consequences for national 
security.5® The following comments are merely suggestive. 

Freedom of information is a fundamental Western tradition. From the 
beginning of its history, the United States has found it best for itself as 
well as others to know the truth and to let the truth be known. Accordingly, 
it would at least be out of character for the United States to agree to a ban 
on spacecraft equipped exclusively for acquiring information.57 
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Korovin stated in January, 1959, that the sending of an American recon- 
naissance satellite through outer space above Soviet territory would be 
regarded as an unfriendly act but not an act of war. He further indicated, 
however, that the intentional destruction of a Soviet satellite by the United 
States would be regarded as an act of war.58 

It may well be that the Soviet Union as well as the United States would 
stand to gain from freedom of surveillance. For mutual deterrence may not 
continue to keep the peace unless each side can obtain reliable information 
at all times that the other is not preparing for imminent attack. Interna- 
tional surveillance would also provide safeguards against unintentional war. 

We should observe, in addition, that a ban on surveillance satellites 
would not dependably protect any country against foreign satellite observa- 
tion, without an enforceable system of inspection and control. Unless such 
inspection and control are accepted, agreement on satellite surveillance is 
unlikely. If they are accepted, it is true, there will be little need for satellite 
surveillance. On the other hand, surveillance from outer space may facilitate 
inspection and control of armaments. 

The impact of space surveillance on world affairs will almost certainly 
be profound. In retrospect, the U-2 flights appear not as an isolated episode 
but as the first link in a chain of novel events whose end no one can now 
foresee. Without a doubt, they show the need for reconciling traditional 
concepts of air sovereignty with the facts of technological change. 

There is abundant evidence that practical satellite surveillance lies no 
more than a few years away. When that time comes, apart from traffic prob- 
lems, will any nation object to surveillance from lower levels? 

With the current controversy over high-altitude aerial surveillance and 
the looming prospect of surveillance from outer space, the conclusion of an 
international agreement on the legal control of outer space can not much 
longer be deferred. The probability is that the secrecy and sealed borders 
of the past are doomed, either by virtue of such an agreement or through 
the continued lack of it in the face of increasing capabilities for satellite 
surveillance. If so, the question for the future will be—not whether surveil- 
lance aircraft or satellites shall continue to fly over other countries, but— 
whether an enforceable and mutually advantageous agreement can be 
reached on the uses of outer space. 
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N the first part of this article, two main questions were raised in con- 

nection with the examination of Art. 20 paragraph 1 of the Warsaw 
Convention, the keystone of the system of liability laid down by the Con- 
vention: (1) What is the meaning of “all necessary measures,” and (2) 
what are the requirements to satisfy the burden of proof imposed upon the 
carrier? Regarding the first question, it was pointed out that the original 
wording of the article including the expression “the reasonable measures” 
intended to introduce a system of liability based on fault. At the Warsaw 
Conference, 1929, the expression was changed to “all necessary measures,” 
but the principle behind the terminology remained unchanged. This has 
been confirmed by the revision works on the Convention, by authors, and 
by the courts of several countries. As far as the second question is concerned, 
it was shown that the views of the various authors are widely divided in 
respect of the requirements to satisfy the burden of proof in cases of 
unknown cause of damage. The preparatory works of the Warsaw Convention 
were examined and it was concluded that no support could be derived from 
these works for a specific interpretation of Art. 20 paragraph 1 on this 
point. Finally, the revision works and the debate during The Hague Con- 
ference, 1955, were analyzed. 

In the following, the court decisions of various countries on cases of 
unknown cause of damage will be examined; thereafter, an analysis of the 
problem will be made, and conclusions will be drawn. Finally, the unexplained 
cause of damage will be examined in relation to some other provisions of 
the Warsaw Convention, to the Rome Convention, 1952, and the draft Con- 
vention on Aerial Collisions. 


e. Court Decisions 

The courts of a number of countries have been confronted with the 
question of the air carrier’s liability in cases of unexplained origin of dam- 
age, and their decisions will be examined in the following. First, however, 
a judgment shall be mentioned which does not concern the unknown cause 
of damage, but which nevertheless deals with the requirements for the car- 
rier’s proof pursuant to Art. 20 paragraph 1. It is a French decision rendered 
by the Tribunal civil de Toulouse, February 10, 1938, in the case Csillag vs. 
Air France.2°8 

On a flight from Spain to France a passenger was hurt by some violent 
shakings of the aircraft and sued the company for compensation. The Court 
gave judgment in favour of the defendant company, inter alia on the follow- 
ing grounds: 

“Whereas Art. 20 states ... that the carrier is not liable if he proves 


that all necessary and possible measures have been taken by him and his 
servants or agents to avoid the damage; 


NOTE: Footnotes follow end of article on Pages 145 to 149. 
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Whereas the text does not speak about the faults which might have 
been committed and whereas the text by referring to the necessary and 
possible measures only, indicates that in order to exonerate himself the 
carrier has not to prove that he and his servants or agents have committed 
no faults, it being sufficient for him to show—as said the delegate M. 
Pittard—that he has exercised the diligence of a bonus pater familias and 
has taken all the reasonable and normal measures to avoid the damage; 
Whereas the special risk of the air and the conditions of flight, more- 
over, render it very difficult, in fact almost impossible, to furnish nega- 
tively the proof of non-existence of fault; . 
Whereas Lady Csillag does not allege any fault in the organization of 
exploitation, in the choice and supervision of the personnel or the aircraft 
which seems, on the contrary, to have been normally executed; .. .” 


It will be noted that the argumentation of the judgment is based, above 
all, upon the passage starting with the words: “Que peut-on exiger du 
transport aérien” of Pittard’s report of 1925.2°° Furthermore, it appears 
that the views stated in this decision and the interpretation of Art. 20 
paragraph 1 advanced by Lemoine?! correspond closely to each other.— 

A Hungarian case, F. A. vs. Hungarian Airlines, Royal Court of Appeals 
of Budapest, April 2, 1936,211 has been referred to in connection with the 
question of the carrier’s liability in cases of unknown cause of damage.?!? 
The case was about the loss of a coat fallen through an open window over 
Czechoslovakia during a flight from Budapest to London. In view of the 
fact that the window could not have opened itself and that the claimant 
could not establish how, or by whom, the window was opened, the Court 
admitted that the carrier had taken all necessary measures to prevent the 
opening of the window, and, thereby, to avoid the damage. 

This judgment, however, seems not to have any connection at all with 
Art. 20 paragraph 1. Considering an object of which the passenger took 
charge herself, the case had to be decided in accordance with the relevant 
national law, not the Warsaw Convention. The Convention confines itself 
to prescribing a limit to the carrier’s liability in such cases, see Art. 22 
paragraph 38, but contains no provisions concerning the principles of lia- 
bility to be applied.?1% 

In the English case Grein vs. Imperial Airways, Ltd., King’s Bench 
Division, October 23, 1935, Court of Appeal, July 13, 1936,214 the Court 
was faced with an accident, the real cause of which remained unknown. On 
a flight from Antwerp to London an aircraft crashed as a result of a col- 
lision with a wireless mast at Ruysselede, Belgium, and all persons on board 
perished. The weather conditions were bad and foggy when the accident 
occurred, and it was established that the pilot had been well aware that the 
wireless mast in question was situated in the vicinity of his route. The 
aircraft had sent out a message which was received by Haren Airport asking 
for its bearing. The reply from Haren was to the effect that the signal was 
weak and that Haren was busy with another aeroplane. 

Lewis J. was of the opinion that the pilot was guilty of negligence when, 
after failing to get a message from Haren and failing to get a landmark, 
he went on flying in the direction of the Ruysselede wireless instead of 
adopting other possible courses. Although the judge concludes in finding 
negligence on the part of the pilot—thus presupposing sufficient evidence 
in support thereof—the view that the cause of the accident actually was 
unknown seems to suggest itself by the following statement: 


“Perhaps if Gittins (the pilot) or the other occupants of the aeroplane 
were here they might put a different complexion upon the facts which I 
have found, and ... I feel that it is my duty to decide this case on the 
evidence which has been given, and I cannot speculate as to what in fact 
happened on the fatal journey.”215 


With regard to this question the opinion of Mr. Justice Lewis was 
upheld by the Court of Appeal, one of the judges finding negligence on the 
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part of the pilot, another one stating—more in conformity with the view 
that the cause of damage was unexplained—that “none of the defenses 
allowed by the Convention is proved.’’?!6 Accordingly, the Court gave judg- 
ment in favor of the plaintiff for the equivalence of the maximum amount 
fixed in Art. 22 of the Convention. 


A few years later the question came up in the case Primatesta vs. Ala 
Littoria, Tribunale di Tripoli, August 14, 1937.217 During a landing en route 
at Marsa Scirocco, Malta, on a flight from Rome to Tripoli one of the floats 
of a hydroplane broke while landing on the sea with the result that some 
of the passengers suffered damage. The carrier maintained that all the 
necessary measures had been taken to avoid the damage or were impossible 
to take. The Court, not satisfied with the carrier’s proof in this respect, 
stated that evidence to the effect that the landing manoeuvres had been 
perfectly correct should be supported by technical expert opinions. If that 
were the case the carrier might'have a possibility of escaping liability by 
proving not only that no fault was committed, but also that he and his 
servants or agents had taken all necessary measures to avoid the damage 
or that it had been impossible for them to take such measures. 


In a judgment of April 28, 1939, the Tribunale di Tripoli reversed the 
decision of August 14, 1937, and gave judgment in favor of the carrier.?!8 
Having heard the opinions of technical experts, the Court was now satisfied 
that the pilot had made a correct landing manoeuvre. 


In the same period the question was thoroughly considered by Landes- 
gericht in Frankfurt am Main, Germany, in a judgment rendered March 8, 
1939, in the case Flohr vs. K.L.M. (Royal Dutch Air Lines) .?19 An aircraft 
crashed in the Alps on a flight from Milan to Frankfurt am Main. It had 
lost height when passing through a bank of clouds over the mountains, 
probably as a consequence of icing conditions, and had been forced down 
into a narrow valley. The pilot had tried a forced landing, and it was estab- 
lished that in connection with these manoeuvres the pilot had acted entirely 
correctly. The Court considered inter alia the question whether all the 
necessary measures to avoid the damage had been taken or were impossible 
to take, and stated in this respect that nothing could be blamed on the 
carrier with regard to airworthiness, maintenance and equipment of the 
aircraft or to the qualifications of the pilot. Furthermore, the pilot was 
not to be blamed that he had flown directly towards the Alps instead of 
taking another direction in order to gain the necessary altitude. 


The Court had finally to consider the question 


“. . . whether the pilot, having taken the direct route to approach the 
Alps and having entered a zone of disturbances, took all necessary meas- 
ures to avoid the accident. The Court finds itself unable to solve this 
problem. 

The expert has concluded that the pilot had made up his mind to pass 
through the bank of clouds at an altitude of approximately 4000 m. It is 
in any case questionable whether this decision was the correct one, or 
whether the pilot ought to have chosen another possibility—for example 
to return. To this question no reply can be given. ... It is possible, 
indeed, that the pilot has acted correctly—as he did when flying in the 
valley. ... This possibility is not sufficient, however, to satisfy the burden 
of proof imposed upon the defendant (the carrier). When, as in this case, 
all the persons in the aircraft perished in the accident, it results from 
the allocation of the burden of proof that it is up to the defendant to bear 
the consequences flowing from the impossibility of explaining the circum- 
stances of the catastrophe. There are, indeed, cases where experience 
permits the conclusion that the accident would have happened even if the 

ilot had acted with the greatest caution; for example, an accident caused 
fy an unforeseen hurricane. But such is not the case here. It was only at 
a very late stage, at the moment when he was flying at 4000 m., above 
the clouds, that the pilot saw the bank of clouds rising to more than 6000 
m. As an experienced pilot, familiar with meteorological questions, he 
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should have been aware of the danger presented by a passage through 

clouds of this kind. Therefore, it cannot be admitted that the icing, con- 

sidered as the cause of the accident, took the pilot by surprise, particularly 
since he had found himself in a similar position several days before, when 
he was engaged in his first flight above the Alps under the control of 

another pilot. Under these circumstances, the action based on Article 17 

and 22 paragraph 1 of the Warsaw Convention is well founded; one can 

know nothing concerning the attitude adopted by the pilot at the time of 
his passage through the clouds, the cause of the icing, and the defendant 
must bear the consequences of this uncertainty .. .” 

In a note to the judgment Schleicher?*® has declared himself in agree- 
ment with the decision. If the purpose behind Art. 20 was to give the carrier 
a more extensive opportunity of exonerating himself from liability, he 
states, it would have been necessary to give a clear expression to this effect 
in the German Implementation Act. 

Agro,?21 on the other hand, does not agree with the judgment and holds 
the view that it would have been more correct to presume non-existence of 
fault on the part of the pilot—in other words to state “cas fortuit.” Goed- 
huis?22 expresses the opinion that the requirements of the Court with regard 
to proof of the cause of the accident and of the unexpected and unforesee- 
able character of the cause (“onverwachtheid en onvoorzienbaarheid’’) im- 
pose, in fact, an objective liability on the carrier. 

Also Lemoine has criticized the decision during the discussions concern- 
ing revision of the Warsaw Convention in CITEJA.??3 

In the United States the question of liability in cases of unexplained 
origin of damage has been brought before the courts in a number of cases. 
In the case of Wyman and Bartlett vs. Pan American Airways Inc., State 
of New York, Supreme Court, New York County, June 25, 1943,224 almost 
nothing was known about the circumstances of the accident: Plaintiff’s 
testator had lost his life while a passenger in defendant’s airplane on a 
flight from San Francisco to Hong Kong. The aircraft had left Guam bound 
for Manila and never arrived at that or any other destination. The last 
message was sent from a point above the high seas about half way between 
Guam and Manila and indicated that the aircraft was involved in an unpre- 
dicted storm area, in which the pilot had left the direct course and was 
pursuing a roundabout route. 

In his opinion Schreiber J. states: 


“. . . Plaintiff’s testator was lost in the disappearance without trace 
of that aircraft. 


There was no proof in this case of ‘wilful misconduct’225 on the part 

of the defendant, and indeed, no proof of any negligence connected with 

or a proximate cause of the accident. . .. Nor, in view of the circum- 

stances, were defendants able to offer any proof in rebuttal of the pre- 

sumption of liability (Art. 20).” 

Accordingly, the air line was held liable up to the limit of liability of the 
Convention. 

Another case from New York is Ritts vs. American Overseas Airlines, 
United States District Court, Southern District of New York, January 17-18, 
1949.226 A trans-oceanic aircraft having made a stop at the alternative 
Newfoundland airport at Stephenville, continued its flight at night, and 
proceeded after take-off straight due east for seven miles, when it failed to 
clear a hill not marked with any light. It was established that the pilot had 
been fully aware of the existence of the hills in the vicinities of the airport. 
It was dark when the airplane took off, and the pilot apparently did not 
spiral to attain elevation, but flew for about two and one-half minutes and 
crashed against the hill which was approximately 1200 feet high. The air- 
craft hit the hill at about 1160 feet. 

One minute after take-off the Stephenville tower control operator talked 
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by radio telephone to the airplane and requested a ceiling check. In reply 
a message was sent from the aircraft requesting the tower control officers 
to “wait for ceiling check.” 

The Court’s question whether the air company had proved by a “pre- 
ponderance of the credible evidence that the company and its agents had 
taken all reasonable and necessary measures to avoid the damage or that it 
was impossible to take such measures,” was answered in the affirmative by 
the jury, and a verdict in favour of the air company was returned. 

From the very same accident emanated, however, another case, viz. 
Goepp vs. American Overseas Airlines, State of New York, New York 
County, Supreme Court, October 25, 1951, and January 7, 1952.?27 In this 
case the jury had arrived at an entirely opposite result and had returned 
a verdict for the plaintiff for 65,000 dollars, i.e. above the Warsaw limits. 
Implicit in the jury’s verdict was a finding that the defendant (the air 
company) was responsible for a violation of the Civil Air Regulations, 
constituting wilful misconduct. The defendant moved to set the verdict aside 
as being against the weight of the evidence, or alternatively to reduce the 
verdict to 8,300 dollars (the Warsaw limits). The Supreme Court denied 
these motions, stating inter alia that “there was evidence from which the 
jury could have found that the accident resulted from the pilots lack of 
familiarity with the airport, and that the knowledge he lacked would have 
been supplied by (certain) qualifying procedures required by the CAB 
rules.” 

The decision was appealed, and in the judgment of the Appellate Divi- 
sion2?8 it was stated by the majority of the judges that it is “abundantly 
clear that any failure to make (the qualifying procedures) ... bore no 
proximate causal relation to (the) accident. . . .”229 The defendant upon 
this appeal did not question plaintiff’s right to recover 8,300 dollars under 
the Warsaw Convention, and the plaintiff was given judgment for this 
amount. Thus a balancing of the extreme views taken with respect to the 
liability arising from this accident was finally arrived at. The Court of 
Appeals per curiam and without opinion affirmed the judgment of the Appel- 
late Division.?°° 

Two other decisions from the United States may be mentioned in this 
connection. Although the principal issue in these cases is the question 
whether the accident was caused by wilful misconduct or not, both of them 
contain considerations which may contribute to the understanding of Art. 
20 paragraph 1 also. 

The first case is Grey vs. American Airlines Inc., United States Court 
of Appeals, Second Circuit, November 7, 1955:23! An aircraft proceeding 
on a flight from New York to Mexico City had trouble with No. 1 engine 
which was stopped and its propeller feathered. On approaching Dallas, 
Texas, a series of events occurred with respect to No. 4 engine which half 
a mile from the landing field began to fail. The aircraft lost speed, descended 
to the left of the runway and struck a hangar. A number of passengers were 
killed. 

Before the District Court the jury had returned verdicts in excess of 
the Warsaw limits of 8,300 dollars per passenger. On motion to reduce the 
verdicts to the limit the Court held that the evidence did not support a 
verdict of wilful misconduct, and, accordingly, the verdicts were reduced 
to 8,300 dollars.232 

The Court of Appeals upheld the opinion of the District Court, and stated 
that the real cause of the accident remained in doubt. In his examination of 
the provisions of the Warsaw Convention, Harald S. Medina, Ct. J., said 
inter alia: 

“. . » Chapter III is the one which concerns us here. Art. 17 imposes 
an absolute liability upon the carrier for all personal injuries, regardless 
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of fault, ‘if the accident which caused the damage so sustained took place 

on board the aircraft.’ But this liability is excused by Art. 20 paragraph 1, 

if ‘the carrier proves’ that it ‘has taken all necessary measures to avoid 

the damage or that it was impossible’ for it to take them. As to this it is 

plain that the burden of proof is upon the carrier. And, in passing, it 

may be noted that in most if not all serious accidents, whether or not 
members of the crew survive, the difficulties in avoiding this presumptive 
liability would seem to be almost if not quite insurmountable.”233 

The other case, arising from the same accident, is Rashap vs. American 
Airlines, Inc., United States District Court, Southern District of New York, 
October 5-13, 1955.234 The question here was also whether the plaintiff had 
proved the damage to have been caused by wilful misconduct. The air com- 
pany had conceded that it was responsible up to the Warsaw limit provided 
that losses had been suffered up to such amount. 

In the Court’s instruction to the jury the following was stated inter alia: 

“. .. The law provides, in the first place, that in the event of an acci- 
dent in an international airplane, the passenger can recover what his 
damages are up to 8,300 dollars without any proof or consideration except 

the fact that the accident happened and that he was injured, and the 

extent of his injuries. The only way that the company could avoid paying 

that amount would be to come in and show that there was absolutely 
nothing that they could have done that would have prevented the accident. 

As you can see, that is a most difficult thing to prove and would apply only 

in unusual circumstances. So the effect is, under the Warsaw Convention, 

that if there is an accident on an international airplane flight, a passenger 

recovers his damages up to 8,300 dollars practically automatically just 
because of the happening of the accident.”235 

After several hours of deliberations the jury found the air company not 
guilty of wilful misconduct. 

These judgments reflect a remarkable development in the attitude to the 
question of liability pursuant to the Warsaw Convention. In the United 
States the main interest in connection with the liability has been transposed 
from the problem: liability or non-liability, to the question of limited— 
unlimited liability. This appears to be an inevitable consequence of the 
standard of living in North America. During the debates at The Hague 
Conference, 1955, concerning the raising of the limits of liability of the 
Convention the United States delegate, Mr. Calkins, stated that in his 
country “there had been judgments of 160,000 dollars . . . and there were 
a great number of judgments in the 40,000-50,000 dollars range.236 . . . The 
average settlement of claim paid to widows of United States Government 
employees was 70,000 dollars. . . .”237 Against this background it seems quite 
natural for the parties to concentrate upon the possibilities—or the risks— 
of the unlimited liability. The Warsaw limit amount seems to have been 
reduced to a secondary importance. The carrier will be only too willing to 
offer this amount to settle the case, and the plaintiffs will consider it unsatis- 
factory. This attitude will also be reflected in the judges’ considerations, and 
as a natural course of development the view will gradually prevail that the 
liability pursuant to Art. 20 paragraph 1 of the Convention is imposed upon 
the carrier “practically automatically” in the case of an accident. 

It will be seen that in this way the social conditions of life in a country 
may have a direct bearing on the interpretation of the liability provisions 
of the Warsaw Convention, and differences in social standards may lead 
to differences in the understanding of these provisions—thus counteracting 
in practice the uniformity of law formally attained through the Convention. 

It remains to be seen, however, whether the fact that the Warsaw limit 
with regard to passengers was raised 100 per cent at The Hague Confer- 
ence?88 will stimulate interest in the limitation amount and thereby in the 
carrier’s defense pursuant to Art. 20 paragraph 1. Also the advent of air- 
craft carrying 100-150 passengers may contribute to a revision of the 
prevailing views. 
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There is a number of other cases of unknown cause of damage in which 
the carrier has offered compensation to the plaintiffs up to the Warsaw 
limits, see for example the Belgium case Pauwel vs. SABENA, Tribunal de 
premiére instance de Bruxelles, May 6, 1950,?39 concerning an aircraft 
which failed to land at Gander Airport, Newfoundland, and crashed 43 km. 
from the airport; the French case Hennessy vs. Air France, Tribunal civil 
de la Seine, April 24, 1952, and Cour d’Appel de Paris, February 24, 1954,?4° 
concerning a crash on the Azores, 60 km. from Santa-Maria Airport; and 
another French case, Del Vina vs. Air France, Tribunal civil de la Seine, 
July 2, 1954,241 a crash in the Persian Gulf. In Garcia vs. Pan American 
Airways, New York Supreme Court, Appellate Division, May 21, 1945,?42 
the cause of the airplane’s crash into the waters of the Tagus River at 
Lisbon, Portugal, was uncertain, also. The main issue in the case was 
whether the Warsaw Convention was to be applied at all. This question was 
answered in the affirmative, and the carrier was held liable up to the limits 
of the Convention. It is, however, difficult to see whether or not the carrier 
had offered the limited compensation in advance. 

Although it is impossible, when contemplating the above mentioned court 
decisions, to consider them as concurrent exponents of one, and only one, 
interpretation of Art. 20 paragraph 1 with respect to the requirements for 
the carrier’s burden of proof, it is nevertheless possible to point out a pre- 
vailing tendency: The majority of the decisions has given expression to the 
view that in cases of unknown cause of damage the carrier is to be held 
liable. This is true with regard to the English Grein-case, the first Prima- 
testa-case from Tripoli,242 the German Flohr-case, the American Wyman- 
case, and the Goepp-case. The same understanding has been indicated in 
the American Grey-case and Rashap-case. Inconsistent with the majority 
view, on the other hand, are the Csillag-case from Toulouse and the American 
Ritts-case. The latter seems, however, to have been offset by the Goepp-case. 
Finally, the second (appeal?) decision from Tripoli in the Primatesta-case 
is left out of consideration as that judgment was not concerning an unknown 
cause of damage. 

If the court decisions are compared to the opinions expressed by the 
authors it will be seen that a substantial majority of the decisions has 
approved the restrictive interpretation of Art. 20 paragraph 1. A majority 
of two cases has inclined towards the liberal interpretation.244 No judgment 
has approved a presumption of the due diligence of the crew in cases where 
a direct proof has been rendered impossible by the circumstances. 


3. EVALUATIONS 


The starting point for considerations concerning the carrier’s liability 
in cases of unknown cause of damage may naturally be taken in the allocation 
of the burden of proof in Art. 20 paragraph 1. In this respect the Article 
is clear: The onus is imposed upon the carrier—he has to show that he 
himself as well as his servants or agents have taken all the necessary meas- 
ures to avoid the damage or that it was impossible for him and them to take 
such measures. From Pittard’s report of 1925245 it appears that the alloca- 
tion of the burden of proof was the question to be determined immediately 
after the choice of the principle of liability had been made. Thus the authors 
of the Convention seem to have attached great importance to the ailocation 
of “cette lourde charge’”—and have certainly been well aware that this was 
a decisive element in the entire system of liability laid down by the Con- 
vention. 

What does it mean that the burden of proof is imposed upon the carrier? 
It implies that the carrier is held liable unless he furnishes satisfactory 
evidence—or in other words: that he bears the risk of the impossibility of 
producing the required proof.24® The courts are bound to reach a decision 
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in the cases under consideration, and in those cases where “the law becomes 
stalled on dead center because of total absence of proof”247 the court has to 
resort to the burden of proof as the decisive element in solving the problem 
of liability. In order to confine to a minimum the number of these cases— 
which are, of course, less satisfactory to the sentiment of justice than the 
normal cases decided on the basis of a legal evaluation of elucidated facts— 
the burden of proof is imposed upon the one who, on the average, has the 
facilities of examining the circumstances surrounding the damage and, 
thereby, of securing the relevant evidence. 

Next, it can be maintained that to satisfy the requirements of Art. 20 
the carrier must furnish evidence to the effect that he and his servants or 
agents have committed no faults. This seems abundantly clear from Pit- 
tard’s report of 1925 and has also been accepted by an overwhelming major- 
ity of the court decisions and authors.248 From the generally accepted prin- 
ciples of causal relation in the law of compensation it follows that only 
faults in causal and adequate (i.e. not too remote) relation to the occurrence 
of the damage are relevant. 

It has been said that a negative proof is normally impossible to furnish.?49 
It is, of course, true that by nature a piece of evidence can be positive (and 
concrete) only. But the conclusions to be drawn from a number of pieces 
of evidence may be formulated positively as well as negatively. “Having 
committed no faults” is the negatively formulated counterpart to “having 
exercised due care (due diligence).” Both expressions aim at the same 
purpose, namely to state that a person in a given situation has acted in 
accordance with a required standard. The standard itself may be described 
by means of the phenomenon “a bonus pater familias” or “a reasonable 
man.” The proof for compliance with this standard is of course the same 
whether the conclusions (or the requirements) are expressed in a positive 
or a negative way. When the various pieces of evidence have been produced 
they will be assessed by the court, and from this evaluation the court will 
decide whether or not it has been proved that the required standard has 
been complied with. Its conclusions may be formulated positively (“has 
exercised due care”) or negatively (“has committed no faults’). 

It is, of course, impossible to point out what proof and how much proof is 
required to satisfy the carrier’s burden of proof. The court must make an 
assessment of the evidence of each case on its own merits in order to 
decide whether the carrier has proved by a preponderance of evidence that 
no faults have been committed. In this respect the court may base itself also 
on presumptions, provided that these are justified by the available informa- 
tion concerning the factual circumstances in accordance with the general 
principles of assessment of evidence. 

In cases of completely, or almost completely,25° unknown cause of damage 
the carrier has no possibilities whatsoever of conveying to the judge a basis 
for the assumption that the crew has shown due care in exercising its duties 
up to the moment of damage. Consequently, the carrier cannot be considered 
to have satisfied the requirements for his burden of proof, and he cannot 
escape liability. An opposite solution to the effect that the carrier may be 
relieved of his liability by furnishing a general proof of the due care of the 
crew members on the basis of their licenses and general qualifications, would 
constitute a flagrant departure from the normal principles for assessment 
of evidence—considering that a certificate for certain qualifications or for a 
certain professional skill can never emperically be regarded as a guarantor 
for the non-commitment of faults by the person in question. No justification 
is to be found for such a departure. A presumption of the due diligence of 
the crew cannot be accepted on that basis, either. In both cases the alloca- 
tion of the burden of proof in Art. 20 paragraph 1 would be made entirely 
illusory. For, as has been said before, it is exactly in the cases where the 
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circumstances render the furnishing of evidence impossible, and in these 
cases only, that the allocation of the burden of proof plays a decisive réle 
in the question of liability. The burden of proof would be reduced from a 
risk of the impossibility of furnishing sufficient evidence to a burden of 
information only. On the other hand, the passenger, or his next of kin, and 
the shipper would automatically be burdened with the risk of the inability 
of furnishing proof in these cases—which would be a situation exactly 
opposite to the intentions of the authors of the Convention as explained in 
Pittard’s report of 1925. 

In addition, the result in practice would be entirely contrary to the 
general purposes behind the allocation of the burden of proof. It is conceiv- 
able that in order to avail himself of either the liberal interpretation of 
Art. 20 or the proposed presumption a carrier might be interested in showing 
that in a given case the direct proof of absence of fault is impossible to 
furnish. In such a case his co-operation to the elucidation of the case might 
be influenced thereof. In other words, a liberal interpretation or a presump- 
tion as proposed would create a risk of increasing the number of cases of 
unexplained damage, whereas the obvious purpose behind the allocation 
of the onus has been—and must be—to reduce the cases of unknown cause 
of damage to a minimum. 

It has been said that “the fact of imposing upon the carrier the burden 
of proving affirmatively that his agents took the necessary measures, would 
mean imposing an absolute liability upon him in cases where the cause of 
the accident remains unknown,”*5! and this would be contrary to the inten- 
tion of the authors of the Convention. This point of view cannot be endorsed, 
however. It is true, of course, that as a consequence of the implied risk 
attached to the burden of proof a carrier may be held liable in a case 
where the facts—if known—would have revealed absence of fault. But this 
is quite another matter than imposing an absolute liability upon the carrier. 
The principles of liability as laid down in Art. 20 paragraph 1 (subjective 
liability) become inoperative in certain cases owing to lack of knowledge 
of the factual circumstances, and, accordingly, such cases have to be decided 
via the play of the burden of proof. This is a simple consequence of the 
fact that the acts of the crew escape legal evaluations, but that nevertheless 
a decision has to be reached. The conclusion to be drawn from the quoted 
point of view would be, in fact, that whenever a person is to be held liable 
for his own faults and those of his servants or agents, the legislator or the 
courts should be debarred from imposing upon him the burden of proving 
absence of fault. The absolute liability which the authors of the Convention 
rejected was the traditional objective liability as it is known, for example, 
towards third parties on the surface,252 but certainly not the liability 
emanating from the implied risk attached to the burden of proof. 

In cases of partly unknown cause of damage it is conceivable that the 
carrier might have a possibility of satisfying the requirements for his 
burden of proof. If, for example, the available evidence in a given case 
indicates the cause to be one of two or more established phenomenons, the 
carrier may succeed in showing that no faults have been committed in con- 
nection with any one of the established hypotheses.253 Furthermore, if a 
given cause of damage has been established with a certain (higher) degree 
of probability, one cannot preclude the possibility that the court on this 
basis—in connection with further information concerning the acts of the 
crew members and in particular of the pilot—may arrive at the conclusion 
that the required proof pursuant to Art. 20 paragraph 1 was furnished— 
without finding itself able to lay down in general that the presumed cause 
with certainty is the cause, or the sole cause, of damage. 

These examples, however, are both to be found close to the borderline to 
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the elucidated cases. The more removed a case is from this line the more 
the possibilities of establishing the proof are fading away. 

Summarizing these considerations it can be stated that in a case of 
completely, or almost completely, unknown cause of damage the carrier can 
find no basis for the furnishing of evidence to fulfil his burden of proof 
pursuant to Art. 20 paragraph 1. In cases of partly unknown cause of 
damage it is conceivable that the carrier may have a possibility of furnish- 
ing the required proof if the case under consideration contains unknown 
elements to a smaller degree only. In other cases the possibility seems to 
fade away. 

If the adduced considerations are compared to the above examined court 
decisions it will be seen that the majority of the decisions seems to be in 
conformity with these views. 

This is true, in the first place, with respect to the English Grein-case.?54 
The pilot had continued the flight at the same low altitude in spite of the 
fact that the weather conditions were bad and that he had lost his way and 
must have been well aware that he was in the vicinities of the wireless mast. 
No explanation could be given of the reason why he proceeded with the 
flight under such circumstances instead of adopting other possible courses, 
and the possibility of an error of judgment was thus left open. Against this 
background it seems quite natural to consider the requirements for the 
burden of proof not to have been satisfied. 

In the German Flohr-case?®> the situation seems to have been somewhat 
similar, except for the fact that more information concerning the course of 
actions of the pilot was available. It had been established that the weather 
conditions in the Alps were bad and that the pilot had acted correctly when 
flying directly towards the Alps and when trying a forced landing. The last 
problem to be solved was the question whether the pilot, having entered the 
zone of disturbances, had exercised due diligence. As in the Grein-case no 
information could be given concerning the reason why the pilot did proceed 
with the flight and did not try other possibilities. It could be asked whether 
the existing information about the pilot’s skill and care, for example in 
connection with the attempt to make the forced landing, could permit the 
presumption that he had acted correctly also when entering the zone of 
disturbances. Apparently, the court did not find justification for such a 
presumption—and it seems difficult to criticize this attitude. The carrier 
has not been imposed an absolute liability by the court, but has been held 
liable for the impossibility of furnishing sufficient evidence as to the correct 
behavior of the pilot: “. . . one can know nothing concerning the attitude 
adopted by the pilot at the time of his passage through the clouds, the cause 
of the icing, and the defendant must bear the consequences of this uncer- 
tainty.’’256 

In the American Wyman-case?5? the cause of accident was almost com- 
pletely unknown—the only information being that the aircraft was involved 
in an unpredicted storm area. No basis at all is to be found upon which the 
court could decide whether or not faults had been committed during the 
flight, and in its decision the court has clearly drawn its conclusions from 
this uncertainty. 

The Primatesta-case from 1937 in Tripoli258 may be understood to the 
effect that the court states it to be impossible to give judgment in favour of 
the carrier unless he explains in details the events leading up to the accident 
and shows that all necessary measures have been taken. If that be the 
correct understanding the decision seems to be in harmony with the above 
considerations.25® On the other hand, the judgment may also be interpreted 
to the effect that the carrier lost his case because he did not explain the 
case even to the extent that was possible under the circumstances. In that 
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case the court has not decided the question whether or not the carrier is 
to be liable in cases which are impossible to explain. 

The American Ritts-case and Goepp-case?® seem to offset each other. In 
the Ritts-case the carrier escaped liability although no explanation whatso- 
ever had been given of the fact that the pilot did not spiral to attain sufficient 
altitude. This decision is inconsistent with the above considerations con- 
cerning the burden of proof. The judgment was also totally repudiated by 
the decision reached in the Goepp-case emanating from the same accident. 
In that case the majority of the Appellate Division gave a judgment the 
result of which is in harmony with the above views. But as the carrier did 
not question the plaintiff’s right to recover the awarded limited amount of 
8,300 dollars, the decision did not directly treat the problem under consid- 
eration. 

The only “conclusion” to be drawn from these two cases seems to be a 
gentle amazement as to how the same accident can give rise to decisions 
so entirely incompatible.2®! An explanation may be found in the fact that 
the assessment of evidence has been made by laymen (a jury) who are not, 
as a matter of course, experienced in that field. 

Remaining is the Csillag-case from Toulouse. The views expressed by the 
court in this case?62—but not necessarily its conclusions—are completely 
inconsistent with the above considerations and, indeed, with all the rest of 
the judgments—except for the Ritts-case. The court has described the 
requirements for the carrier’s exonerating proof in a way which, it is 
respectfully submitted, would render his burden of proof entirely illusory. 
To reach this result the court has based itself upon Pittard’s report of 1925. 
However, as has been stated earlier,268 no support can be derived from this 
report for an understanding to that effect. 

Finally, it is worth noting in this connection that also IATA has 
expressed itself concerning the requirements to satisfy the carrier’s burden 
of proof. “The Warsaw Convention . .. gave to the plaintiff the benefit of 
any doubt by requiring the defendant carrier to assume the burden of 
explaining the cause of the accident and establishing that it had taken all 
necessary steps to prevent its occurrence,” an IATA observer stated during 
the revision works on the Warsaw Convention.?®4 It seems quite natural for 
the carriers to stress a restrictive interpretation of Art. 20. For, ever since 
the beginning of the discussions concerning the question of the carrier’s 
liability towards passengers and consignors, the voices of the partisans for 
a system of absolute liability—more or less similar to that of the railways— 
have been heard. By emphasizing the fact that they are always to be held 
liable whenever the possibility of negligence exists, the carriers seem to 
have taken out the sting of the arguments for substituting a strict liability 
for the present system. Those of the users who want to be compensated 
in any case when damage occurs may easily obtain that through insurance. 
Of the main arguments for the absolute liability only the wish for clarity 
and uniformity remains. The question whether or not a need in this respect ° 
is felt will, of course, first and foremost depend on the possibilities of 
reaching a uniform interpretation of Art. 20 and 25 of the Convention. 


4, COMPARISON WITH MARITIME LAW 


In connection with the examination of the carrier’s liability in cases of 
unknown cause of damage pursuant to Art. 20 paragraph 1 of the Warsaw 
Convention it may be of interest to glance, for a moment, at the correspond- 
ing problem in international maritime law. The attention will be focused 
on “Convention internationale pour l’Unification de certaines Régles en 
Matiére de Connaissement” (the so called Hague Rules), signed at Brussels, 
August 25, 1924.25 Art. IV subsection 2 contains a detailed enumeration of 
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widely different causes of damage for which the carrier is not to be liable, 
and it finishes with the following “catch-all” provision under paragraph q: 


“(Neither the carrier nor the ship shall be responsible for loss or 
damage arising or resulting from) 


q. Any other cause arising without the actual fault or privity of the 
carrier, or without the fault or neglect of the agents or servants of 
the carrier, but the burden of proof shall be on the person claiming 
the benefit of this exception to show that neither the actual fault or 
privity of the carrier nor the fault or neglect of the agents or servants 
of the carrier contributed to the loss or damage.” 

It appears that the carrier is liable unless he furnishes proof to the effect 
that neither his fault nor that of his servants or agents has contributed to 
the loss or damage. In other words, the proof to be furnished pursuant to the 
Brussels Convention Art. IV subsection 2 paragraph q seems to be identical 
with the proof required by the Warsaw Convention Art. 20 paragraph 1 
when correctly interpreted.26* Thus it lies near at hand to ask whether the 
carrier is held liable pursuant to the Brussels Convention in cases of 
unknown cause of damage. 

According to Scrutton?®7 it is not necessary for the carrier to show the 
exact cause of the loss in order to claim the protection of the rule under 
Art. IV subsection 2 paragraph q of the British Carriage of Goods by Sea 
Act 1924, provided that he shows that the loss was not due to his negli- 
gence.288 But it is not enough that the loss is unexplained because the onus 
is on the carrier to show absence of fault or negligence.?® 

In Carver’s “Carriage of Goods by Sea’’27° reference is made to Heyn vs. 
Ocean S.S. Co. and the Ellerman Line case to, show that in cases of unex- 
plained cause of damage the carrier is held liable. Astle?71 states that “the 
interpretation of paragraph q of Art. IV Rule 2, by the Courts of (the 
United Kingdom) and the United States has placed a very heavy burden 
upon the carrier,” and later reference is made to the Ellerman case. 

In the American case Middleton vs. Ocean Dom. S.S. Co.272 the Court 
stated that 

“,..in a suit for total loss of cargo, the libellant’s admission of the 
fact that the vessel had stranded and thereafter sunk and become a total 
loss places the carrier in the position of sustaining the burden of showing 
that the immediate cause of the loss was an excepted peril.” 

In another American case, Fagundes Sucena Cia vs. Mississippi Shipping 
Co.273 the Court held a similar view with respect to unexplained water 
damage of wheat flour in bags. 

The Supreme Court of Canada has emphasized the requirements for the 
carrier’s burden of proof pursuant to Art. IV subsection 2 paragraph q in 
the Canadian Water Carriage of Goods Act 1936 in the Lady Drake case.2™4 
A cargo of molasses in casks came adrift in heavy weather. The ship owner 
pleaded that the loss was due to perils of the sea, and that it had satisfied 
the burden of proving that there was no negligence in accordance with para- 
graph q. The Supreme Court, affirming the lower courts, stated: 

“, . . It was very vigorously urged by the counsel on behalf of the 
ship that he had established a prima facie case of absence of negligence 

by proving proper stowage. But it will be observed that the burden resting 

upon the carrier is a very heavy one. He has to show that neither the 

actual fault nor the privity of the carrier, nor the fault or neglect of the 
ype or servants of the carrier contributed to the loss or the damage. 

The carrier does not acquit himself of this onus by showing that he em- 

ployed competent stevedores to stow the damaged cargo, or that proper 

directions as to the stowage of the cargo have been given.” 

In connection with the French Act of 1936 introducing the provisions of 
the Brussels Convention Ripert?™ states that pursuant to Art. IV subsection 
2 paragraph q the carrier is not liable if he establishes the cause of damage 
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and the absence of fault. As far as the paragraphs a-p are concerned it is 
sufficient for him to show that the damage is due to one of the excepted 
causes and the non-existence of fault is a consequence of the nature of the 
cause.276 

In Italy the opinions seem to be divided. According to Manca?*’ the car- 
rier is to be liable in cases of unknown cause of damage. This is an obvious 
consequence of his burden of proof pursuant to Art. 422 of the Italian Code 
of Navigation which contains the principles of Art. IV subsection 2 para- 
graph q of the Brussels Convention. The author refers in this connection 
to the concurring view of Ferrarini.278 On the other hand, Lefebvre d’Ovidio 
and Pescatore?’® hold the opinion—as they did with respect to the Warsaw 
Convention Art. 20 paragraph 12°°—that damage caused by unknown cause 
must be borne by the shipper. No Italian cases have been cited in support 
of either of the advanced views. 

In Norway the opinions are not quite concurring, either. Jantzen?5! 
admits that the text of the Norwegian Maritime Code of February 4, 1938 
§ 118,282 if literally interpreted, would result in the carrier being held liable 
in cases of unknown cause of damage. Basing himself upon the explanatory 
statements of the Bill, the author states, however, that in case of a ship 
disappearing without leaving a trace the carrier might be relieved of his 
liability upon the proof that the ship was seaworthy before the departure.?83 
In cases of unexplained damage of goods during the voyage the carrier 
should have a possibility of escaping liability, also. Sejersted,284 however, 
assumes that the exonerating proof can hardly be established unless the 
cause of damage is explained. 

The Dutch author Schadee?®® states in connection with the new Dutch 
Act implementing the Brussels Convention that the carrier’s burden of proof 
is a heavy one, and he seems to indicate that the carrier is supposed to 
explain the cause of damage in order to escape his liability. 

With regard to German law, Wiistenddrfer?8* and Abraham?*’ state that 
pursuant to § 606 and § 607 in the German Commercial Code (das Handels- 
gesetzbuch) containing the principles of the Brussels Convention, the car- 
rier has to explain the origin of damage and to prove that no fault has been 
committed for which the carrier may be liable. If the cause of damage 
remains unknown the carrier has to bear the consequence of this uncertainty. 
This is the opinion held by the German courts.288 The courts are, however, 
inclined to moderate, to a certain degree, the requirements for the exonerat- 
ing proof in such cases.289 Thus the carrier is considered to have established 
satisfactory proof if he is able to point out certain possible causes of damage 
and in addition shows that no faults have been committed in connection 
with any one of these possible causes.2® Also, it has been held sufficient, 
both in respect of the cause of damage and of the non-existence of fault, 
that evidence has been furnished on the basis of a sufficient measure of 
probability.291 

In his comments on the Spanish Act of December 22, 1949, Art. 8792 
Calero?93 confines himself to state that the provision under paragraph q 
imposes upon the carrier a burden of proving that he himself and his serv- 
ants or agents have exercised due diligence. 

It appears from this survey of the maritime law—which, by no means, 
can be considered exhaustive—that the problem of the unexplained causes 
of damage is a well known phenomenon in sea-borne carriage, also, And it is 
justifiable to conclude that the majority of the different courts and authors 
have taken up the attitude that, on principle, the carrier is to be held liable 
in cases of unknown cause of damage. Thus, it can be stated that the pre- 
vailing tendency in the requirements to satisfy the air carrier’s burden of 
proof pursuant to Art. 20 paragraph 1 of the Warsaw Convention corre- 
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sponds to a similar tendency in the requirements for the sea carrier’s proof 
according to Art. IV subsection 2 paragraph q of the Brussels Convention. 


D. Article 20 Paragraph 2 


Art. 20 paragraph 2 of the Warsaw Convention deals with the carriage 
of goods and baggage only. The carrier is not liable in such a carriage if 
he proves that the damage was occasioned by negligent pilotage or negligence 
in the steering? of the aircraft or in the navigation and that, in all other 
respects, he and his agents have taken all necessary measures to avoid the 
damage. As earlier mentioned the present Art. 20 paragraph 2 is one of the 
results of the compromise of opinions which was reached at the Warsaw 
Conference.2®5 The principle behind the provision has been taken from the 
maritime law where a (partly) corresponding rule is found in the Brussels 
Convention 1924 Art. IV subsection 2 paragraph a, and in the American 
Harter Act of February 13, 1893.29¢ 

Art. 20 paragraph 2 has never played a significant réle in the application 
of the Warsaw Convention. It has been invoked only in a few cases, and has 
very often been considered a foreign streak in the Warsaw principles of 
liability, permitting, as it does, an exception from the carrier’s vicarious 
liability.297 At The Hague Conference, 1955, Art. 20 paragraph 2 was 
unanimously deleted2®8 and thus the existing difference in the carrier’s lia- 
bility in respect of passengers and goods will be eliminated from the moment 
The Hague Protocol comes into force. 

It can be asked whether, in the case of unknown cause of damage, the 
carrier is able to invoke Art. 20 paragraph 2 with the result that he may 
be relieved of liability as far as carriage of goods and baggage is concerned. 
The wording of the provision seems to indicate an answer in the negative. 
In order to prove that the damage was occasioned by negligent pilotage, etc., 
it seems indispensable for the carrier to prove in the first place how the 
damage was caused and then that the cause in question constituted one of 
the excepted causes of Art. 20 paragraph 2.299 It is conceivable, however, 
that it might be considered sufficient for the carrier to point out that the 
damage is caused by one of two or more defined causes, and that no faults 
but nautical ones have been committed in connection with any one of the 
established possibilities. On the other hand, it is also possible that the 
requirements to satisfy the carrier’s burden of proof pursuant to Art. 20 
paragraph 2 would be considered more stringent than the requirements 
pursuant to Art. 20 paragraph 1.300 

To delineate the exact borderline between nautic faults and other faults 
has caused considerable trouble among the authors.?°! In connection with 
the problem under consideration a scrupulous outlining of the scope of 
Art. 20 paragraph 2 seems not to be necessary, however. Of importance is 
only the question whether it can be said that all faults committed by the 
crew after the departure must eo ipso be nautic faults. If so, the carrier 
might escape liability in a given case of unknown cause of damage by prov- 
ing that if fault has been committed at all, it must have been faults 
committed by the crew during the flight. However, such a view is not 
acceptable. Whenever the fault in question is not clearly specified, a possi- 
bility seems always to exist that a fault which cannot be characterized as a 
nautic fault might have caused the damage. If, for example, the crew mem- 
bers neglect the fire-alarm on account of the fact that on earlier occasions 
it had shown a tendency to start the alarm without actual fire, and if an 
accident is caused owing to such neglect, it seems difficult to maintain that 
the fault in question is solely “negligent pilotage or negligence in the steer- 
ing of the aircraft or in navigation.” 

Thus it can be stated that in cases of unknown cause of damage occur- 
ring in the carriage of goods and baggage the carrier will not in general be 
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able to furnish the proof required in Art. 20 paragraph 2 of the Warsaw 
Convention and, accordingly, he cannot escape liability by invoking this 
provision. 

No court decisions seem to exist on this question. 


E. Article 25 


The cause of damage is of a decisive importance for the application of 
Art. 25 of the Warsaw Convention. If the damage is caused by his wilful 
misconduct or by such default on his part as, in accordance with the law of 
the court seized of the case, is considered to be equivalent to wilful miscon- 
duct, the carrier shall not be entitled to avail himself of the provisions of 
the Convention which exclude or limit his liability, see Art. 25 paragraph 
1.392 Similarly, if the damage is caused as aforesaid by the carrier’s servants 
or agents acting within the scope of their employment, the carrier shall not 
be entitled to avail himself of the said provisions, Art. 25 paragraph 2. 

It is indubitable that the burden of proof is imposed upon the claimant,3°% 
and it seems indubitable also that he has to explain the origin of the damage 
in order to fulfil the requirements of his onus. An unknown cause of damage 
gives no indications whatsoever of wilful misconduct or its equivalence. 
Even if it be established that the carrier or his servants or agents did 
commit faults which might be characterized so—for example certain cases 
of deliberate violation of flight regulations—the proof of the causal rela- 
tionship between these faults and the damage would still be missing and 
could never be furnished in cases of inexplicable cause of damage. To assume 
any wilful misconduct or causal relation under such circumstances would 
mean to shift the burden of proof from the claimant onto the carrier.°% 

These viewpoints have been approved by the courts. In the Belgium case 
Pauwels et al. vs. SABENA®® le Tribunal de premiére instance de Bruxelles 


stated: 


“. .. in order to invoke Art. 25 the claimants must prove: 
(1) That one or more faults had been committed by the carrier, 
(2) That a chain of causation exists between the damage and one or more 
of the faults proved against the carrier or his servants, 


(3) That the faults causing the damage were committed in such a way 
as to present the characteristics of dol, or of a fault which, according to 
the law of the Tribunal, is considered to be equivalent to dol.”306 


An analysis of the evidence available to the Court in this case led to the 
conclusion that the real cause of accident remained unknown. In these cir- 
cumstances the Court held that “the claimants had failed to establish any 
fault on the part of the defendants or their servants, or (a fortiori) any 
chain of causation between the alleged faults and the accident.” 


The French Cour d’Appel de Paris faced the same problem in the case 
Hennessy vs. Air France,3°7 and expressed itself very clearly on this point: 


“La preuve de l’existence d’une faute lourde incombait &4 M. Hennessy. 
I] ne V’a pas faite, il ne pouvait pas la faire, puisque les éminents techni- 
ciens qui ont procédé aux enquétes n’ont pu que formuler des hypothéses.” 


In the earlier quoted American case Grey vs. American Airlines®°® the 
District Court gave the following interpretation of Art. 25—which seems to 
contain an analysis directly hitting upon the purposes behind the Article: 


“We hold that the trial judge ruled correctly when he charged the jury 
that plaintiffs could recover no more than 8,300 dollars on account of the 
death of each accident, unless plaintiffs proved by a fair preponderance 
of the credible evidence that there was wilful misconduct on the part of 
defendant’s employees, or any of them, which was a substantial contrib- 
uting factor to the accident. The specific language of Art. 20 paragraph 1 
... and the absence of corresponding words in Art. 25 would seem to make 
admissible no other interpretation of the Convention. But perhaps of 
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greater significance is the general purpose of protecting international air 
carriers from the burden of excessive claims connected with the loss of 
aircraft under circumstances which make it impossible, or virtually so, 
to determine the mechanical or human shortcomings which caused the 
disaster, because of the death of all on board and the destruction of the 
plane. We find implicit in the terms of the Convention an intention to 
relieve the carrier of this burden of proof whilst at the same time giving 
the injured parties the opportunities to prove wilful misconduct, if they 
can. 


The same accident from which the Grey-case emanated gave rise also to 
the Rashap-case,3!© and in the latter the Court stated: 


“The plaintiff carries the burden of proof as to his claim that the acci- 
dent was caused by the wilful misconduct of the air line company and also 
as to the amount of the damage. Therefore, in order to find a verdict for 
the plaintiff, you must also find that he has established the cause by a 
fair preponderance of the evidence, which means that the evidence in 
support of its contentions outweighs, in your judgment, the evidence to 
the contrary.”’311 


In the American Wyman-case®!2 and the French case Del Vina vs. Air 
France,313 in both of which the cause of damage remained unknown, the 
claimants failed to receive compensation beyond the Warsaw limits. This is 
true also in the case Nordisk Transport vs. Air France®14 which was about 
a box of watches having disappeared without a trace en route from Paris to 
Saigon. The lower court had held that the fact that the air company could 
give no explanation whatsoever concerning the circumstances of the loss of 
the box constituted a sufficient basis for a presumption of wilful misconduct. 
But la Cour d’Appel de Paris stated expressly that wilful misconduct (faute 
sr is never presumed, and the compensation was reduced to the Warsaw 
imits.315 


Of special interest as far as proof of causal relationship is concerned is 
the American Goepp-case.316 In the lower court the judge gave the following 
explanation to the jury: 


“The burden of proof on this cause of action (i.e. founded on Art. 25), 
unlike the burden of proof on the other cause of action (Art. 20 para- 
graph 1) rests upon the plaintiff. She must satisfy you by a fair prepon- 
derance of the credible evidence . . . that the defendant acting through 
its officers, employees or agents was guilty of wilful misconduct. Wilful 
misconduct is never presumed.”’317 


Nevertheless the jury returned a verdict awarding the claimant compen- 
sation of 65,000 dollars, i.e. above the Warsaw limits. The defendant moved 
to set this verdict aside, but in the Supreme Court of New York Botein Ct. J. 
stated: 


“Implicit in the jury’s verdict was a finding that the defendant was 
responsible for a violation of the Civil Air Regulation, constituting wilful 
misconduct under the provisions of the Warsaw Convention. The only 
question to be considered ... is whether ... this violation was the proxi- 
mate cause of the decedent’s death. The pertinent regulation provides that 
within a specified period preceding his employment ‘the qualifying pilot 
shall have performed in flight ... all of the approved instruments pro- 
cedures at each refueling airport approved for the route.’ 


There was evidence in the records from which the jury could have 
found that the accident was the result of Captain Westerfeld’s lack of 
familiarity with conditions at the Stephenville Airport; and that the 
knowledge he lacked would have been supplied by qualifying procedures 
which conformed to the requirements of the Civil Air Regulations. In 
such event there was sufficient basis for the jury’s finding that the viola- 
tion of the regulation was the proximate cause of decedent’s death.’’318 


These considerations were rejected, however, by the majority of the 
Appellate Division.*!® The Court held that evidence that the pilot had made 
only one checkflight to the alternate airport Gander, with which he had had 
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previous and subsequent familiarity (and not two flights as required by the 
regulations), did not in law bear any proximate causal relation in respect 
of the accident in question: 


. 


. . it is abundantly clear that any failure to make two flights to 
Gander before qualification bore no proximate causal relation to an acci- 
dent which occurred 167 miles away.”320 
Accordingly, the amount awarded was reduced to 8,300 dollars constitut- 

ing the Warsaw limits, the plaintiff’s right to which the air company upon 

appeal did not question. 
In a dissenting opinion one of the judges expressed quite different views 
with respect to the requirements for the proof of causal relation: 


“On the matter of proximate cause it was quite reasonable for the jury 
to find that the pilot’s sub-standard familiarity with an instrument land- 
ing on the field at Stephenville involved of necessity a relatively sub- 
standard familiarity with the terrain, resulting in the pilot’s ignorance of 
the hill which, on take-off, the plane struck. This the jury could find, was 
a proximate cause of the accident. It should be obvious too that with 
respect to air accidents, because of the mysteries in which the fatal and 
more serious accidents become shrouded a liberal approach in finding 
proximate cause from any kind of misconduct which may lead to multiple 
fatalities is socially justified, if not required. What may be required as 
evidence of proximate cause in a trolley car accident would not be a 
relevant standard in an accident involving a modern transport plane, or 
the jet liner now at the threshold of air transportation.”321 


This line of thinking has been strongly criticized by Drion???—and criti- 
cism is justified, indeed. A “liberal approach in finding proximate cause” 
would, if generally accepted, mean the ruin of the basic idea of the Warsaw 
Convention: unification of the law. The more important it is, therefore, to 
emphasize the analysis of Art. 25 given by the District Court in the Grey- 
case®23 which reached the heart of the purpose behind the Article. 

The unknown cause of damage seems not to create any special problems 
with respect to other provisions in the liability chapter of the Warsaw Con- 
vention than those of Art. 20 and 25. The cause of damage plays, it is true, 
a decisive réle in Art. 21 pursuant to which the court may, in accordance 
with the provisions of its own law, exonerate the carrier wholly or partly 
from his liability if he proves that the damage was caused or contributed 
to by the negligence of the person suffering damage.®24 But it is beyond any 
reasonable doubt that in the case of unexplained cause of damage the carrier 
can find no basis for invoking this Article. 

The allocation of the burden of proof may, however, cause some problems 
in connection with the new paragraph 2 of Art. 23 of the Convention as 
drawn up by The Hague Conference, 1955, and although the Protocol has not 
yet come into force,??5 this provision will be examined in the following in 
relation to the unknown cause of damage. 


F. New Article 23 Paragraph 2 (The Hague Protocol Article XII) 


Pursuant to Art. XII of The Hague Protocol the existing provision of 
Art. 23 of the Warsaw Convention®2¢ shall be renumbered as paragraph 1 
and another paragraph shall be added as follows: 


“2. Paragraph 1 of this Article shall not apply to provisions govern- 
ing loss or damage resulting from the inherent defect, quality or vice of 
the cargo carried.” 


If the carrier has inserted the permitted clause in the contract of car- 
riage, the following seems to be the result of this new paragraph with 
respect to the allocation of the burden of proof: 

Upon the shipper’s proof of damage, the carrier may, at first in any case, 
confine himself to point out that the damage was due to the inherent defect, 
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quality or vice of the cargo. This is where the effect, if any, of the new 
provision comes in, for, pursuant to the general principles of the Convention 
(Art. 20) the carrier would have had to show that all necessary measures 
to avoid the damage had been taken or were impossible to take. If, however, 
the shipper can prove that the damage in question has been caused wholly 
or partly by another fact than one of those mentioned in paragraph 2—for 
example delay—the carrier must show that he is not liable pursuant to the 
relevant Articles of the Convention, i.e. that he and his servants or agents 
had taken all necessary measures, Art. 20, or that the damage was caused 
or contributed to by the fault of the shipper, Art. 21. 

An understanding along these lines seems to be the most natural one, 
and derives also support from the discussions during The Hague Confer- 
ence.327 Similarly, it is in accordance with the corresponding rules in inter- 
national maritime law, see the Brussels Convention relating to Bills of 
Lading of 1924, Art. IV subsection 2 paragraph m, and subsection 2 in fine. 

It is conceivable, however, that the carrier’s proof that damage has been 
caused by the inherent defects, etc., of the goods, is likely to have the same 
effect as described above, even if Art. 23 paragraph 2 does not apply or the 
permitted clause is not inserted in the contract of carriage. This would be 
the case if a causal relation between the occurrence causing the damage 
and the air carriage is a prerequisite for claiming compensation pursuant 
to Article 18. By pointing out that the nature of the goods in question is 
the cause of damage, the carrier has shown the non-existence of such a 
causal relationship.®28 Considering that the Warsaw Convention lays down 
rules concerning air carriage for the very reason of the special nature of 
such carriage and of the special risks created by it, it appears most reason- 
able to interpret Art. 18 as presupposing a causal relation between the air 
carriage and the occurrence causing damage. 

If the damage of the cargo is inexplicable, the carrier will find no basis 
for invoking Art. 23 paragraph 2 successfully. If he succeeds, on the other 
hand, in proving that the damage was a result of the inherent defect, quality 
or vice of the cargo, but it remains uncertain whether or not other causes 
may have contributed to the loss, it is for the shipper to bear the risk of 
this uncertainty, and the carrier will not be responsible.329 If, however, the 
shipper establishes the existence of a contributing cause, but the circum- 
stances do not permit any explanation of the chain of events leading up to 
this cause, the carrier will be held liable. For, in such a case he has no 
possibility of furnishing proof to the effect that he and his servants or 
agents have taken all necessary measures to avoid the damage or that it 
was impossible for them to take such measures, see Art. 20 paragraph 1 of 
the Convention. 






























III 


THE UNKNOWN CAUSE OF DAMAGE AND THE ROME CONVENTION OF 1952 










Leaving the carrier’s liability towards passengers, or their dependents, 
and shippers of cargo, and turning to his liability towards third parties on 
the surface—i.e. persons unconnected with aviation—we leave also the 
principle of presumed liability as provided for in the Warsaw Convention 
and enter into the realm of objective, or absolute, liability. The relevant 
rules are contained in the Convention on Damage caused by Foreign Air- 
craft to Third Parties on the Surface, signed at Rome, October 7, 1952.33° 
The Convention applies to damage caused in the territory of a Contracting 
State by an aircraft registered in the territory of another Contracting 
State, see Art. 23. Any person who suffers damage on the surface shall, upon 
proof only that damage was caused by an aircraft in flight or by any person 
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or thing falling therefrom, be entitled to compensation as provided by the 
Convention, Art. 1 paragraph 1. Nevertheless there shall be no right to 
compensation if the damage is not a direct consequence of the incident 
giving rise thereto, or if the damage results from the mere fact of passage 
of the aircraft through the airspace in conformity with existing air traffic 
regulations, Art. 1 paragraph 2. 

It appears that, in principle, the cause of damage is immaterial. It is 
irrelevant to ask the question why did the incident, giving rise to the damage, 
occur? Whether the damage was caused by the carrier’s negligence, by the 
negligence of a third party, or by force majeure, etc., the person having suf- 
fered the damage is entitled to claim compensation from the person liable.3#1 
However, in order to protect the operator against catastrophic risks the 
Convention provides for a limitation of his liability graduated after the 
weight of the aircraft. 

The background for this system of liability is the concept that damage 
caused on the surface by aircraft constitutes a risk which must be borne by 
the operator. The third parties, suffering damage, have no relationship 
whatsoever to aviation and have no means of avoiding the damage. They 
have been exposed to this risk without any consent, and they cannot be 
expected to have insured themselves against this risk. 

The Convention contains, however, certain (very limited) defenses for 
the operator, as well as a possibility of aggravation of his liability, and the 
application of these special provisions has been conditioned upon certain 
causes of damage. If the damage has been caused solely or contributed to 
by the person suffering the damage, the person who would otherwise be 
liable may escape his liability or have it reduced, Art. 6. If the damage is 
the direct consequence of armed conflict or civil disturbance, the person 
otherwise liable shall not be responsible, Art. 5. In cases of unknown cir- 
cumstances surrounding the damage no possibility will exist of successfully 
invoking these defenses. 

On the other hand, an unknown cause of damage will debar the claimants 
from pleading Art. 12 of the Convention pursuant to which the liability 
shall be unlimited if the damage was caused by a deliberate act or omission 
of the operator, his servants or agents, done with intent to cause damage; 
see in this connection the corresponding problem concerning Art. 25 of the 
Warsaw Convention.332 

Apart from these special cases, an elucidation of the chain of events 
leading up to the incident causing damage will be of no interest to the 
question of liability pursuant to the Rome Convention. 


IV 


THE UNKNOWN CAUSE OF DAMAGE AND THE DRAFT CONVENTION ON 
AERIAL COLLISIONS 


For the moment there are no international rules in existence concerning 
the liabilities in cases of aerial collisions. Yet, an international convention 
is on its way. During its Tenth Session in Montreal, 1954, the Legal Com- 
mittee of ICAO drew up a draft convention on aerial collisions which was 
not, however, considered sufficiently developed for submission as a final text 
to the approval of a diplomatic conference.333 The draft was revised by a 
Sub-committee of the Legal Committee in Paris, March-April, 1960,334 and 
the revised text was to be examined during the Thirteenth Session of the 
Legal Committee in Montreal, September 1960. Due to lack of time it was 
not possible, however, for the Committee to consider more than some selected 
problems related to this subject. The Committee, after taking decisions on 
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those problems, decided that the subject should be further studied, having 
regard to those decisions, by a Sub-committee which it decided to establish 
for the purpose.335 

In this chapter the problems concerning the unknown cause of damage 
will be examined in the light of the principles of liability established by the 
Legal Committee during its Thirteenth Session with regard to aerial colli- 
sions. First, however, certain basic provisions of the draft convention worked 
out by the Sub-committee in Paris, 1960, will be touched upon—provisions 
concerning which no discussion took place during the Thirteenth Session of 
the Legal Committee. 

The provisions of the draft convention shall apply to every collision 
between two or more aircraft in flight.33° If two or more of the aircraft 
involved have the nationality of different Contracting States the provisions 
are applicable irrespective of where the collision occurred. If the collision 
takes place in the territory of any Contracting State and at least one of the 
aircraft involved has the nationality of another Contracting State the draft 
convention is also to be applied, see Art. 1 of the Paris draft. 

Liability for the damage contemplated in the draft convention shall 
attach to the operator, see the draft art. 2 paragraph 1. The damage con- 
templated is: (a) damage to, or loss of use of, one of the aircraft involved, 
or damage to or delay of, persons or property thereon caused by one or more 
of the other aircraft involved; (b) damage which has been suffered by the 
operator of one of the aircraft concerned because he has been obliged by 
law to pay and has paid compensation for damage caused by the collision, 
see Art. 3 of the draft. It will be seen that the draft does not apply to direct 
action which may be brought with respect to injury, delay, or damage caused 
to persons or property on board an aircraft against the operator of the same 
aircraft, or with respect to damage caused to persons or property on the 
surface; all of these matters will, it is assumed, be regulated by applicable 
law including any international convention (the Warsaw Convention or the 
Rome Convention) which applies. 

Thus, the following claims will be covered by the draft: 

(1) Claims against the operator brought by another operator in a direct 
action for recovery of damage or loss of aircraft and consequential losses 
in connection thereto; 

(2) Claims against the operator brought by another operator in a re- 
course action for compensation paid to persons associated with the latter’s 
aircraft, to persons associated with the former’s aircraft, and to third 
parties on the surface; 

(3) Claims against the operator brought by persons connected with the 
aircraft of another operator.337 

During its Thirteenth Session the Legal Committee adopted, as a basis 
for a draft convention on aerial collisions, the following principles of 
liability: 

(I) In respect of passengers and goods on the other aircraft: The War- 
saw system according to which liability attaches upon proof that damage 
occurred, but the operator may exonerate himself by proving that he and 
his servants or agents took all necessary measures to avoid the damage or 
that it was impossible for him and them to take such measures; 

(II) In respect of other damage: a system whereby the operator will 
be liable if the claimant establishes that the operator was at fault. 

It will be seen that the liability of the operator of a colliding aircraft is 
based on fault. The burden of proof, however, has been placed differently 
in respect of different claims. As far as passengers and goods on the other 
aircraft are concerned, the operator must prove that he and his servants or 
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agents have committed no faults at all. Otherwise he will be held liable. In 
respect of other damage, it is for the claimant to prove that the operator 
was at fault.338 


If damage is caused by the fault of the operator of two or more aircraft, 
each of the operators shall be liable to the other operators for damage sus- 
tained by them in proportion to the degrees of fault respectively committed 
in causing the damage, Art. 4 paragraph 1 of the Paris draft. This pro rata 
rule corresponds to the rule laid down in international maritime law in the 
“International Convention for the Unification of Certain Rules of Law in 
regard to Collisions,” signed at Brussels in 1910.89 The Paris draft, how- 
ever, does not include a provision in respect of the situation in which the 
degree of fault committed by either of the operators cannot be determined. 
The Montreal draft on aerial collisions, 1954, contained a rule according to 
which each of the operators should bear the damage suffered by him in cases 
of undetermined degrees of fault. The Brussels Convention, 1910, on the 
other hand, provides for a division of liability in equal shares in such cases. 
A provision to the same effect was found in the draft on aerial collisions 
drawn up by a Sub-committee of the Legal Committee in Paris, 1954.34° 


It will be seen that the former draft conventions included—as does the 
Brussels Convention of 1910—specific rules providing for a situation in 
which the cause of damage is partly unknown: It is established that faults 
have been committed on both sides; but the degree to which these faults 
respectively have contributed to the damage remains undetermined. It is, 
of course, not mere coincidence that provisions in this regard are to be found 
in legislation dealing with sea or aerial collisions. In both cases experience 
shows difficulties in explaining the chain of events leading up to the colli- 
sion. In respect of collisions at sea, each of the ships has generally its own 
explanation of the events, and witnesses without fear and favour are rare. 
Aerial collisions will often result in total loss of the aircraft involved, thus 
rendering it extremely difficult to explore the relevant factors in connection 
with the accident. 

On the other hand, it must be borne in mind that the importance of such 
provisions concerning the undetermined degree of fault is largely dependent 
upon the extent to which the court is inclined to establish a certain propor- 
tion of liability between the operators concerned although all relevant 
circumstances surrounding the collision may not have been disclosed. Con- 
siderations of this kind seem to have been decisive for the Sub-committee 
in Paris, 1960. The Sub-committee considered, having regard to experience, 
that if a court finds that there is fault on the part of more than one of the 
operators, it would also be able to determine the degree of fault of each of 
them.*41 It seems questionable, however, whether a reasoning along these 
lines will serve the purpose of the convention: the unification of law. In 
order to reach a determination of the degree of fault respectively committed 
the judge might feel forced to leave the proven facts as a basis for his 
decision and indulge in speculations as to what really did happen in a given 
case. A specific provision regarding the undetermined degree of fault will 
probably contribute to avoid such speculations. 

It can be asked what the legal result would be of undetermined degrees 
of fault if no specific rule is in existence in this respect. The results would 
probably differ from country to country. Some courts might hold the con- 
vention to be based on the idea of proof of fault and proof of the degree 
of fault. Consequently, absence of proof of such degree would mean that 
each party would bear his own damages. Other courts might adopt the view 
that once faults on the part of the operators concerned have been established 
each of the parties must be entitled to recovery, and the only natural solu- 
tion would be to share the liability in equal shares. Thus, it seems indis- 
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pensable to lay down one or the other rule to assure uniform solutions of 
the problem. 

A comparison of the results of the two possible solutions seems to turn 
the scale in favour of the rule of sharing the liability in equal shares. For 
such a provision will mean the avoidance of the extreme cases of arbitrari- 
ness, i.e. cases in which one of the operators has to bear all the damage, or 
an overwhelming part thereof, by himself, aithough it is established that 
also the other operator has contributed to the damage through his fault— 
be it to a lesser or higher degree. It appears more equitable—may be even 
more logical—to put the case of undetermined degree of fault on an equal 
footing with the situation in which equal degrees of fault have been estab- 
lished on the part of both operators, rather than comparing it to the case in 
which no faults have been proved. 

In the following the various aspects of the carrier’s®#? liability in cases 
of collision will be examined especially with regard to a completely or partly 
unknown cause of damage. For the sake of simplicity a collision with only 
two aircraft involved is envisaged. Furthermore, claims brought by servants 
or agents on board an aircraft against their own carrier (employer) are 
not taken into account. As earlier stated?43 such claims are not considered 
to fall within the scope of the Warsaw Convention, but must be decided upon 
in accordance with the contract of employment and the applicable national 
law. Nor will the question of limitation of liability be touched upon. 

(I). If it is unknown whether or not the two carriers in question, or 
their servants or agents, have committed any fault, then, according to the 
interpretation given in this study of Art. 20 of the Warsaw Convention, each 
of the carriers shall be liable towards their own “Warsaw passengers” and 
“Warsaw consignors.”344 The carriers will find no basis for proving that ail 
necessary measures to avoid the damage have been taken or were impossible 
to take, see the Warsaw Convention Art. 20, cf. Art. 17 and 18. Whether or 
not non-Warsaw passengers and non-Warsaw consignors will be entitled to 
compensation will depend upon the applicable national law.3* 

Both of the carriers will be held liable towards passengers or consignors 
of goods on the other carrier’s aircraft, as they will have no possibilities of 
furnishing the required proof of non-negligence, cf. the new principles of 
liability adopted by the Legal Committee in Montreal, Sept. 1960. The same 
ought to be true in respect of claims brought by servants or agents connected 
with the other carrier’s aircraft.3*¢ 

Both of the carriers will be liable for damage suffered by third parties 
on the surface as a consequence of the collision, see the Rome Convention 
Art. 1 and 7. Damages not covered by that Convention must be decided upon 
in accordance with the applicable national law.347 

Neither of the carriers is liable towards the other for damages on air- 
craft, consequential losses etc. sustained by him. Nor can either of them 
bring recourse claims against the other for any sums paid as a consequence 
of the collision to persons associated with his own aircraft or to passengers 
or consignors of goods on the other aircraft, or to third parties on the sur- 
face. Each of the carriers must bear his own losses and damages as no 
proof of fault can be furnished. 

(II). In cases of partly unknown cause of damage in the sense that 
fault has been established on the part of one of the carriers in question, but 
it remains unknown whether or not the other carrier has committed any 
fault, the result will be the following: 

The negligent carrier is liable towards his own Warsaw passengers and 
Warsaw consignors of goods, see the Warsaw Convention Art. 20, cf. Art. 
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17 and 18. Likewise, he is liable towards passengers and consignors of goods 
on the other aircraft, cf. the Montreal, 1960, principles. 

The other carrier is liable towards his own Warsaw passengers and War- 
saw consignors—he can furnish no proof to satisfy the requirements of 
Art. 20 of the Warsaw Convention. Similarly, he is liable towards passengers 
and consignors of goods connected with the aircraft of the negligent carrier, 
cf. the Montreal, 1960, principles. 

Both of the carriers are liable towards third parties on the surface, see 
the Rome Convention Art. 1 and 7. 

The negligent carrier is liable towards the other carrier for all losses 
sustained by the latter in connection with the collision, i.e. damage or loss 
of aircraft, consequential losses, and damages including compensation paid 
to persons and consignors of goods on his own aircraft and to passengers 
and consignors of goods on the aircraft of the negligent carrier, and to 
third parties on the surface. In other words: the negligent carrier will be 
held liable for all damages and losses arising from the collision—subject to 
the applicable limits of liability—either through direct claims or through 
recourse claims. 

(III). If it has been established that no fault has been committed by 
one of the carriers involved in the collision, but it remains in doubt whether 
or not the other carrier has been negligent, the former will not be liable 
towards his own Warsaw passengers and Warsaw consignors, see the War- 
saw Convention Art. 20, nor towards persons associated with the other 
aircraft. The other carrier will be liable towards his own Warsaw passengers 
and Warsaw consignors, and towards passengers and consignors of goods on 
the aircraft of the non-negligent carrier, see the Warsaw Convention Art. 
20, ef. Art. 17 and 18, and the Montreal, 1960, principles. 

Both of the carriers will be liable towards third parties on the surface, 
the Rome Convention Art. 1 and 7. 

Neither of the carriers will be entitled to bring claims against each other, 
neither directly nor in recourse actions, as none of them can furnish proof 
of fault on the part of the other. 

(IV). If, finally, the collision has taken place under circumstances which 
—although revealing that faults have been committed by both parties in- 
volved in the collision—nevertheless do not permit the degree of fault to be 
determined, then each of the carriers will be held liable towards his own 
Warsaw passengers and consignors, see the Warsaw Convention Art. 20, cf. 
Art. 17 and 18, and each of them will be liable towards persons*4® associated 
with the aircraft of the other carrier, cf. the Montreal, 1960, principles, 
and towards third parties on the surface, the Rome Convention Art. 1 and 7. 

Whether or not the carriers will be entitled to bring claims against each 
other, either directly or in a recourse action, is impossible to anticipate— 
unless a specific rule in this respect will be included in the final text of the 
Convention. Some courts may deny the carriers the right of bringing claims 
against each other, thus making each carrier bearing the losses suffered by 
him. Other courts may hold the view that the liability is to be shared in 
equal shares, thus recognizing the right of each carrier to bring claims, 
directly or in recourse actions, against the other carrier for one half of all 
losses and damages sustained in consequence of the collision. 
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ANNEX I 
THE WARSAW CONVENTION, signed at Warsaw, October 12, 1929 





CHAPTER III 
Liability of the Carrier 


ARTICLE 17 


The carrier is liable for damage sustained in the event of the death or wounding 
of a passenger or any other bodily injury suffered by a passenger, if the accident 
which caused the damage so sustained took place on board the aircraft or in the 
course of any of the operations of embarking or disembarking. 


ARTICLE 18 


(1) The carrier is liable for damage sustained in the event of the destruction 
or loss of, or of damage to, any registered luggage or any goods, if the occurrence 
which caused the damage took place during the carriage by air. 


(2) The carriage by air within the meaning of the preceding paragraph com- 
prises the period during which the luggage or goods are in charge of the carrier, 
whether in an aerodrome or on board an aircraft, or, in the case of a landing out- 
side an aerodrome, in any place whatsoever. 


(3) The period of the carriage by air does not extend to any carriage by land, 
by sea or by river performed outside an aerodrome. If, however, such a carriage 
takes place in the performance of a contract for carriage by air, for the purpose 
of loading, delivery cr transhipment, any damage is presumed, subject to proof to 
the contrary, to have been the result of an occurrence which took place during the 
carriage by air. 


ARTICLE 19 


The carrier is liable for damage occasioned by delay in the carriage by air of 
passengers, luggage or goods. 


ARTICLE 20 


(1) The carrier is not liable if he proves that he and his agents have taken 
all necessary measures to avoid the damage or that it was impossible for him and 
them to take such measures. 


(2) In the carriage of goods and luggage the carrier is not liable if he proves 
that the damage was occasioned by negligent pilotage or negligence in the steering 
of the aircraft or in navigation and that, in all other respects, he and his agents 
have taken all necessary measures to avoid the damage. 


ARTICLE 21 


If the carrier proves that the damage was caused by or contributed to by the 
negligence of the person suffering damage, the Court may, in accordance with the 
provisions of its own law, exonerate the carrier wholly or partly from his liability. 


ARTICLE 22 


(1) In the carriage of passengers the liability toward each passenger is 
limited to the sum of 125,000 frances. Where, in accordance with the law of the 
Court seized of the case, damages may be awarded in the form of periodical pay- 
ments, the equivalent capital value of the said payments shall not exceed 125,000 
francs. Nevertheless, by a special contract with the carrier, the passenger may 
establish a higher limit of liability. 


(2) In the carriage of registered luggage and of goods, the liability of the 
carrier is limited to a sum of 250 francs per kilogram, unless the consignor has 
made, at the time when the package was handed over to the carrier, a special 
declaration of the value at delivery and has paid a supplementary sum if the case 
so requires. In that case the carrier will be liable to pay a sum not exceeding the 
declared sum, unless he proves that that sum is greater than the actual value to 
the consignor at delivery. 

















AIR CARRIER’S LIABILITY 143 


(3) As regards objects of which the passenger takes charge himself the 
liability of the carrier is limited to 5,000 francs per passenger. 

(4) The sums mentioned above shall be deemed to refer to the French franc 
consisting of 65% milligrams gold of millesimal fineness 900. These sums may be 
converted into any national currency in round figures. 


ARTICLE 23 


Any provision tending to relieve the carrier of his liability or to establish a 
lower limit than that fixed in this Convention shall be null and void, but the nullity 
of any such provision does not involve the nullity of the contract, which shall 
remain subject to the provisions of this Convention. 


ARTICLE 24 


* ok #y 


ARTICLE 25 


(1) The carrier shall not be entitled to avail himself of the provisions of this 
Convention which exclude or limit his liability, if the damage is caused by his 
intentional misconduct (dol) or such fault on his part as, in accordance with the 
law of the Court seized of the case, is considered to be equivalent to intentional 
misconduct (dol). 

(2) Similarly, the carrier shall not be entitled to avail himself of the said 
provisions, if the damage is caused as aforesaid by any agent of the carrier acting 
within the scope of his employment. 


ARTICLE 26 


* * * 


ARTICLE 27 


* * hy 


ARTICLE 28 


(1) An action for damages must be brought, at the option of the plaintiff, in 
the territory of one of the High Contracting Parties, either before the Court 
having jurisdiction where the carrier has his domicile or has his principal place 
of business, or has an establishment by which the contract has been made, or before 
the Court having jurisdiction at the place of destination. 


(2) Questions of procedure shall be governed by the law of the Court seized 
of the case. 


ARTICLE 29 


* * * 


ARTICLE 30 


(1) In the case of carriage to be performed by various successive carriers and 
falling within the definition set out in the third paragraph of Article 1, each carrier 
who accepts passengers, luggage or goods is subjected to the rules set out in this 
Convention, and is deemed to be one of the contracting parties to the contract of 
carriage in so far the contract deals with that part of the carriage which is per- 
formed under his supervision. 

(2) In the case of carriage of this nature, the passenger or his estate can 
take action only against the carrier who performed the carriage during which the 
accident or the delay occurred save in the case where, by express agreement, the 
first carrier has assumed liability for the whole journey. 


(3) As regards luggage or goods, the passenger or consignor will have a right 
of action against the first carrier, and the passenger or consignee who is entitled 
to delivery will have a right of action against the last carrier, and further, each 
may take action against the carrier who performed the carriage during which the 
destruction, loss, damage or delay took place. These carriers will be jointly and 
severally liable to the passenger or to the consignor and the consignee. 
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LIST OF STATES HAVING RATIFIED OR ADHERED TO THE 
WARSAW CONVENTION 


(as of January 1, 1960) 


Argentine 

Australia, including Nauru, New 
Guinea, Norfolk Island and Papua 

Belgium, including all territories subject 
to the sovereignty or authority of 
Belgium 

Brazil 

Bulgaria 

Burma 

Byelorussian Soviet Socialist Republic 

Cambodia 

Canada 

Ceylon 

The People’s Republic of China 

Czechoslovakia 

Denmark and the Faroe Islands 

Egypt 

Ethiopia 

The Federation of Malayan States 

Finland 

France, including all territories whose 
external relations are under French 
authority 

Germany 

Ghana 

Greece 

Guinea 

Hungary 

Iceland 

India 

Indonesia 

Ireland 

Israel 

Italy, including all territories under 
Italian administration 

Japan 

Laos 

Liberia 

Liechtenstein 

Luxembourg 

Mexico 

Morocco 

The Netherlands, including all 
territories subject to the sovereignty 
or authority of the Netherlands 

New Zealand, including Cook Islands, 
Tokelau Islands and Western Samoa 

Norway, including all territories subject 
to the sovereignty or authority of 
Norway 

Pakistan 

The Philippines 

Poland 

Portugal, including all territories 
subject to the sovereignty or authority 
of Portugal 

Rumania 

Spain, including al] territories subject 
to the sovereignty or authority of 
Spain 


Sweden 
Switzerland 
Ukrainean Soviet Socialist Republic 
The Union of South Africa and 
South-West Africa 
The Union of Soviet Socialist Republics 
The United Kingdom 
Aden 
Bahamas 
Barbados 
Basutoland 
Bechuanaland (Protectorate) 
Bermuda 
Brunei 
Channel Islands 


Cyprus 
Falkland Islands 


iji 
Gambia (Colony and Protectorate) 
Gibraltar 
British Guiana 
British Honduras 
Hong Kong 
Isle of Man 
Jamaica, including Tures, Caicos and 

Caymen Islands 

Kenya (Colony and Protectorate) 

Leeward Islands 

Malta 

Mauritius 

Nigeria 

North Borneo 

Northern Rhodesia 

Nyasaland Protectorate 

Sarawak 

Seychelles 

Sierra Leone (Colony and 
Protectorate) 

Singapore 

British Somaliland (Protectorate) 

Southern Rhodesia 

St. Helena and Ascension 

Swaziiand 

Tanganyika 

Trinidad and Tobago 

Uganda (Protectorate) 

Western Pacific (British Solomon 
Islands Protectorate, Gilbert and 
Ellice Islands Colony and Tonga) 

Windward Islands 

Zanzibar (Protectorate) 

The United States, including all 
territories subject to the sovereignty 
or authority of the United States 

Venezuela 

Viet-Nam 

Yugoslavia 
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288 See for example R.G.Z. 66, 39 (reproduced in Entscheidungen des Reichs- 
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302 The French original text of Art. 25 paragraph 1 runs as follows: “Le 
transporteur n’aura pas le droit de se prévaloir des dispositions de la présente 
Convention qui excluent ou limitent sa responsabilité, si le dommage provient de 
son dol ou d’une faute qui, d’apres la loi du tribunal saisi, est considérée comme 
équivalente au dol.” Concerning the difficulties encountered in the interpretation 
of Art. 25, see Drion op. cit. no. 168-191. 

303 This appears even more clearly from the new wording of Art. 25 adopted 
by The Hague Conference, see Art. XIII of the Protocol: “The limits of liability 
specified in Art. 22 shall not apply if it is proved that the damage resulted from 
an act or omission of the carrier, his servants or agents, done with intent to cause 
damage or recklessly and with knowledge that damage would probably result; 
provided that, in the case of such act or omission of a servant or agent, zt is also 
proved that he was acting within the scope of his employment.” (Italics supplied.) 

304 Similar Drion op. cit. no. 190 note 3 

305 See supra p. 124. 

306 U.S. Av. R. 1950 p. 375. 

307 R.F.D.A. 1954 p. 62. 

308 See supra p. 128. 

309 U.S. and C. Av. R. 1955 p. 628-629. 

310 See supra p. 123-124. 

311 U.S. and C. Av. R. 1955 p. 612. 








JOURNAL OF AIR LAW AND COMMERCE 


312 See supra p. 122. 

313 See supra p. 124. 

314 R.F.D.A. 1953 p. 105-121. 

315 The Warsaw limit amount constituted but 2.26 per cent of the real loss! 

316 See supra p. 123. 

317 U.S. Av. R. 1951 p. 529. 

318 Ibid. p. 529-30. 

319 See supra p. 123. 

320 U.S. and C. Av. R. 1952 p. 490. 

321 Ibid. p. 493. 

322 See Drion op. cit. no. 191. 

823 See supra p. 133. 

324 The British Carriage of Air Act 1932 Art. 21, and Art. 21 of the translated 
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325 As of March 1, 1960, the following States have ratified the Protocol: Aus- 
tralia, Czechoslovakia, Egypt, France, the German Democratic Republic, Hungary, 
Ireland, Laos, Luxembourg, Mexico, Poland, Rumania, El] Salvador, The Union of 
Soviet Socialist Republics, Yugoslavia. The Protocol will become effective when 
ratified by at least thirty States, see Art. XXII of the Protocol. 

326 Art. 23 runs as follows: “Any provision tending to relieve the carrier of 
liability or to fix a lower limit than that which is laid down in this Convention 
shall be null and void, but the nullity of any such provision does not involve the 
nullity of the whole contract, which shall remain subject to the provisions of this 
Convention.” 

327 Similar Riese in Zeitschrift fiir Luftrecht 1956 p. 30, but opposite Drion 
during The Hague discussions, see The Hague Conference 1955 p. 392-393; com- 
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157-160, 210-214, 349, and 392-393. 

828 As earlier stated the burden of proving that such a relationship does not 
exist must fall upon the carrier, see Journal of Air Law and Commerce, 1960, p. 6. 
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by Australia, Canada, Ceylon, Egypt, Luxembourg, Pakistan, Spain and Ecuador. 

331 Pursuant to Art. 2 of the Rome Convention the liability shall be attached 
to the operator of the aircraft. Concerning the definition of the expression “opera- 
tor,” and its relation to a “carrier,” see infra note 339. 

332 See supra p. 132-133. 

333 See ICAO Doc. 7601-LC/138, Tenth Session of the Legal Committee, Mon- 
treal, 1954, p. 314-15 and 321. Aerial collisions have for a long time been a subject 
for studies with a view to having the liabilities flowing therefrom regulated inter- 
nationally. The item was included in the list of air law problems contained in the 
report of November 3, 1925, presented by M. de Lapradelle to the First Interna- 
tional Conference on Private Air Law, Paris, 1925, and to the studies for which 
the CITEJA was created, see Paris Conference 1925, p. 45. CITEJA worked on a 
draft convention on aerial collisions from 1930-1936. After the second world war 
the studies were resumed by the Legal Committee of ICAO. 

334 See LC/ Working Draft No. 642 (May 2, 1960). 

335 See ICAO Doc. 8101 LC/145 26/9/60, p. 2 section 7. 

336 See the Paris draft Convention, 1960, Art. 1. The Montreal draft, 1954, 
included the words “in movement.” 

337 The draft convention does not enumerate or exclude any person who may 
be a claimant under its provisions. Consequently, it will be for a claimant to estab- 
lish his right of claim with respect to the damage contemplated by the Convention. 
Thus the owner of the damaged aircraft, if he is not its operator, is not excluded 
from claiming compensation. Again, with regard to loss of use of an aircraft which 
has been damaged, a claim could be sustained by its operator or by any other 
person who has suffered damage which, in the judgment of the court, is not too 
remote. With regard to cargo, the person having sufficient interest in the cargo 
will be entitled to sue, see LC/Working Draft No. 642, 2/5/60, p. 7 section 15. 

838 Pursuant to the Montreal draft, 1954, the burden of proof was placed upon 
the claimant in all cases—also in respect of passengers and goods on the other 
aircraft, see Art. 3 of the said draft. However, during the discussions of the Paris 
Sub-committee, March-April 1960, some of its members expressed doubt as to the 
justification of the principle of liability based on proof of fault in a convention 
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which limits the compensation which may be recovered by a claimant. During the 
Thirteenth Session of the Legal Committee, Montreal, Sept. 1960, the present basis 
of liability was adopted following a proposal made by Professor Rinck, Germany, 
see ICAO Doc. LC/145 26/9/60 p. 20. Furthermore, the Legal Committee decided 
to accept The Hague limits in respect of claims made by passengers and consignors 
of goods on the other aircraft, see p. 22 of the said document. 

339 See Art. 4 of the Convention. 

340 See Art. 11 of the draft, ICAO Doc. 7601-LC/138 p. 13. 

341 See LC/Working Draft No. 642 (2/5/60) p. 10 subsection 23. 

342 As earlier mentioned the liability shall attach to the operator of the air- 
craft causing damage, and the term “operator” is defined in Art. 2 paragraph 2 
of the Paris draft, 1960, as follows: “The person who was making use of the air- 
craft at the time the damage was caused, provided that if control of the navigation 
of the aircraft was retained by the person from whom the right to make use of the 
aircraft was derived, whether directly or indirectly, that person shall be considered 
the operator.” See also the Rome Convention, 1952, Art. 2 paragraph 2 in which 
the same definition has been included. Normally, the concept of “the carrier,” 
whose liability is the subject of this study, will be covered by the expression “the 
operator.” But it need not necessarily be so. If, for example, the carriage is per- 
formed by a person other than the contracting carrier the latter will not be the 
operator, as the former is the one retaining the control of the navigation. In the 
following, however, it is presupposed that the carrier is the operator. 

343 See Journal of Air Law and Commerce 1960 p. 4 

344 Te, passengers and consignors whose contracts of carriage are governed by 
the Warsaw Convention. 

345 In their legislations concerning non-Warsaw carriage a substantial num- 
ber of States have included the principle of presumption of liability on the part 
of the carrier, thus giving the carrier, in principle, the same defense as provided 
in Art. 20 of the Warsaw Convention. See further ICAO Doe. 7450- LC/136, Ninth 
Session of the Legal Committee, Rio de Janeiro, 1953, Vol. II p. 221-232. 

346 The proposal as formulated during the Thirteenth Session of the Legal 
Committee mentions “passengers and goods on the other aircraft” (italics sup- 
plied), see Doc. 8101 LC/145 26/9/60 p. 20 paragraph 5.1.(1). However, nothing 
seems to indicate the necessity of a conclusion e contrario to the exclusion of the 
crew members of the other aircraft. 

347 An overwhelming majority of the States has adopted the principle of abso- 
lute liability in their national legislation, see further ICAO Doc. 7379-LC/34, The 
Rome Conference 1952, Vol. II p. 63-75. 
348 Compare, however, supra note 346. 
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CRISIS IN THE CONFERENCES 


A Case History in International Air Fares and Rates Negotation 


An address by S. Ralph Cohen, Public Relations 
Officer of the International Air Transport Association, 
to the Centro per lo Sviluppo dei Trasporti Aerei, 
Rome, on Friday, April 29, 1960. 


Your Secretary General has asked me to speak about the IATA Traffic 
Conferences and their work. I do so, not as the delegate of an airline or as 
a tariffs expert, but in the somewhat different role of one of the few laymen 
privileged to sit through their sessions. As a result, these purely personal 
impressions may differ from those you would get from men who hold 
specific briefs for their companies or even from those of my colleagues in 
IATA who are responsible for the arrangements and conduct of their 
meetings. I cannot hope to know as much about the trees as they do, but I 
may be in a position to give a helpful general view of the forest. 

I propose to deal with the subject in the context of the most recent 
meetings of the Conferences—at Honolulu last September and October and 
again at Paris in February and March of this year—which have happily 
culminated in the agreements which now go into effect. 


The Crisis in International Fares 


Crisis is an overworked word in the Conference glossary. Since Con- 
ferenecs are by nature the point of formal meeting between conflicting 
points of view, almost every session over the past 14 years has been 
advertised—perhaps with cause—as being a crisis of some sort. But it is 
fair to say that the past seven or eight months have been a very crucial test 
of the machinery for international negotiation of fares and rates, Indeed 
some quite sober observers went so far, with justifiable seriousness, as to 
discuss the possibilities of a complete breakdown of the process as we know 
it today. 

The event has proved that they were unduly pessimistic. In fact, the 
experience of the past eight months, taking into consideration the diversity 
and magnitude of the issues involved and the differing situations of the 
many airlines and governments concerned, provides an unusually good 
insight into the workings of the Conference. It also illustrates, perhaps 
more clearly than has ever been possible before, the magnificent achievement 
of the Conferences over the last decade and a half of dynamic development 
in air transport. 


What Conferences Are... 


This consideration of the Honolulu and Paris Conferences must be 
efaced by some examination of what the Conferences actually are and do. 

| They are essentially a meeting of individual airlines, each holding an equal 
| vote—and an equally powerful veto—on all matters in which it is concerned. 
The IATA Secretariat, under the Director General, provides the machinery, 
and the Conferences operate according to rules and provisions laid down 
by the Executive Committee of IATA, but the delegates are responsible to 
their individual managements and their agreements (as well as their rules 
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and provisions) are always subject to the review and approval of interested 
governments, 

Strictly speaking, these are sessions of the Joint and Composite Traffic 
Conferences of IATA. For Conference purposes, the world is divided into 
three Conference areas—North and South America being No. 1, Europe, 
the Middle East and Africa being No. 2, and the rest of the world No. 3. 
Matters concerning routes which connect these Conference areas—as 1-2, 
2-3 or 3-l—are dealt with in joint meetings, while business of common 
interest to all is transacted in the Composite, or worldwide Conference. 
Because fares and rates are highly inter-related by the very nature of the 
world air network, the Conferences generally meet at the same place and 
the same time. 

Physically, you can visualize a Conference as a great baize-covered 
open square table, around the outer sides of which are ranged the delegates 
of the member airlines, each backed up by his tariffs experts, his cargo men 
and others who may sit in for him on specific subjects or in different 
Conference meetings. At the head table is the Chairman, who is an airline 
man elected as the Chairman of the host Conference; the Director General; 
the Traffic Director, who with the Traffic Advisory Committee “steers” the 
sessions in a procedural sense; the three Conference Secretaries; and the 
Legal Drafting Officer. And behind them, are their staffs of minute-writers, 
fares and rates officers and other clerical staff, In other rooms, there may 
be meetings of expert groups, such as the Cost and Agency Committees or the 
Traffic Handling Working Group, and groups of tariff men to elaborate 
Conference recommendations into detailed fares tables. Somewhere in the 
building there is also a bank of duplicating machines and about seven tons 
of paper to record proposals, comments, counter-proposals, situation reports 
and draft agreements. 


... and What They Do 


Having assembled them around this table—usually in a resort hotel out 
of season, for these are the only places where we can secure enough 
accommodation at a reasonable rate—what shall we expect of them? 

In a sense, they are working at two different levels, which are distinct 
although inter-related. On one level, the Conferences are concerned with 
facilitating inter-line traffic—the movement of passengers, goods, baggage 
and mail which must use the routes of more than one airline to get from 
origin to destination. This is a very substantial portion of today’s airline 
business—the $1,000,000,000 annual turnover of interline transactions in 
the IATA Clearing House equals about one quarter of the annual operating 
revenues of the world’s airlines and a much higher fraction of the inter- 
national traffic of IATA members. 

The Conferences are therefore the means through which the airlines 
standardize their tickets, baggage checks and cargo waybills, their reserva- 
tions codes, their regulations for the carriage of restricted articles, their 
provisions for tracing baggage and cargo, the means for assigning 
responsibility and so on. Other Committees and working groups of IATA 
are very often concerned with this work, but it all finds its expression 
through the Traffic Conferences and the IATA interline agreements. 

These agreements are the reason why it is possible to say, with some 
hyperbole but at least an equal amount of truth, that the IATA ticket is 
man’s magic carpet from anywhere in the world to anywhere else, regardless 
of the number of airlines he must use and the number of countries, 
currencies, systems of law and commercial practice he may encounter. 

By and large, these are normal functions of any trade association, 
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although rendered more difficult because they must be accomplished within 
an international framework. These agreements are entirely beneficial to the 


parties concerned, as well as IATA members, are parties to them. 


In most areas of activity, such functions are carried on quietly, without 
much public attention or governmental concern. But air transport is a public 
utility, and the peculiar attitude of United States law toward public utilities 
requires that any agreements between airlines—even among domestic 
operators—must be subjected to the closest scrutiny and must be specifically 
approved before they can become effective. Other nations feel that they 
cannot exercise a lesser degree of sovereignty. The result is that these 
matters—even to the size of type in which the airline announces on the back 
of the ticket that the journey concerned involves air transport not within 
the meaning of the Warsaw Convention—are subjects for solemn considera- 
tion and judgement by many ministries. 


Government Control of Fares and Rates, 


At another level, the Conferences deal with the much more interesting 
subject of the fares and rates to be charged for international air transport. 
When the Conferences do something in this regard, the results are usually 
advertised in such terms as “IATA raises fares” or “IATA lowers fares.” 
Actually, of course, this is a portmanteau expression—a bit of international 
shorthand—which covers a much more complex operation in which IATA 
as such has no voice at all, and in which the airlines themselves are hardly 
free agents. It is therefore advisable to examine for a moment just what 
they do and why in this area of activity, and I hope you will bear with me 
through a passage which for some of you at least will be rather elementary. 

To be quite precise, the airlines meet in the Conferences to work out 
recommendations for fares and rates to be charged on international services. 
These recommendations have no force in themselves: they must be carried 
back by the airlines to their own governments for individual review and 
approval before they can become effective. 

The airlines are not necessarily in the Conference because they want to 
be, but because their governments insist that international fares and rates 
be governmentally agreed and realize that the airlines must have a voice in 
framing them, The ways in which governments arrange, permit or require 
these meetings between airlines may differ in detail according to the terms 
of the bilateral agreements which they negotiate with each other, but it is 
a safe generalization that throughout the world, the exchange of commercial 
flying rights between governments is accompanied by the stipulation that 
the fares and rates to be charged must in some way be agreed between them. 

The reasons why governments insist upon having the final say on fares 
are many and may differ from country to country. The principal reasons, 
however, are to protect the user against exploitation; to assure that 
standards of safe operation will not be sacrificed to price cutting; to avoid 
the necessity for undue state subsidies; and to protect the existence of their 
own flag carriers on whom they may depend for communications essential 
to their strategic or commercial existence. This is, of course, a legitimate 
exercise of national sovereignty; and since few if any governments have 
been willing to relinquish this degree of sovereignty to any supranational 
organization, these fares and rates agreements must be worked out by 
negotiation. 


Necessity for Negotiation 


There is thus no question as to whether international fares should be 
agreed. The only question is by whom. Whilst the negotation of agreements 
for commercial rights is a bilateral process, the negotiation of fares is much 
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more complex, for with comparatively few exceptions, most international 
fares are a segment of other fares, or must bear a relationship to fares on 
parallel, over-lapping or matching routes. For most fares, simple bilateral 
agreement is therefore an impossibility. 

Fares negotiations also involve a wide variety of factors. There is not 
only the cost of providing the service. One must also take into account the 
cost of selling it, the traditional charges of competitive means of transport 
and the commercial risks of promotional pricing. On these factors and many 
others like them managements stake their own heads, their stockholders’ 
money and their companies’ existence. Most governments have felt strongly 
that these are outside the proper competence of the ordinary civil service 
and have therefore delegated the task of working out the patterns of fares 
and rates to the airlines in Conference, But they retain the right to review 
and disapprove—which they exercise in the public interest. Make no mistake 
—IATA Conferences may propose, but governments dispose. 

Thus, when the airlines enter the Conference room, they must not only ! 
reconcile their own views as carriers: each of them must also negotiate 
within the framework of what it knows its government wants, will permit, 
or may hopefully be persuaded to allow. =_ 

The sheer magnitude of what must be negotiated is one reason why the 
Traffic Conferences last a minimum of three weeks and sometimes go as 
long as five. There are some 60,000 pair of points on the air network for 
which there must be agreed fares and rates. Many thousands of these must 
be individually stipulated and rules for constructing the rest must be main- 
tained and kept up to date. Further provisions must be made for converting 
fares from the currencies of the Conference table—dollars and shillings— 
to some 120 other currencies of sale. 

Moreover, it is not sufficient to set the level of fares. There must be a 
legion of other provisions for differentials as between equipment and classes, 
for family fares, excursion fares, inclusive tour-basing fares, round trip 
and circle trip discounts and all of the other permissible deviations from 
the standard. There must be agreement as well on the commissions to be 
paid agents, as a percentage of the sales price. 


Difficulties of Agreement 


I have described so far what can be considered the normal problems of 
any fares and rates Conference at any time. In each year, these problems 
must further be considered in the light of the constantly changing circum- 
stances of a dynamic industry. Fourteen years ago, the Conferences were 
dealing with one class of transportation, largely in unpressurized aircraft. 
As equipment began to grow in size and speed, new classes of service and new 
levels of fares were introduced. During the past year, the Conferences have 
had to provide for what are really four classes of service—de luxe, first, 
tourist and economy—in differing types of aircraft ranging from three 
different sizes of jets, through three other varieties of turboprops and four 
principal marks of piston-engined aircraft, each with significant variations 
in speed, payload and costings. 

Each year has also brought its changes in the economic cycle—most of 
them happy, but some disturbing. A flurry of recession in the American 
economy, a concatenation of strikes, the devaluation of a principal currency, 
any of these factors and many others like them will create new conditions 
to which the whole fare structure must in one way or another be adapted. 


Action by Compromise 


It is very seldom that all airlines will see eye to eye on any issue before 
a Conference, if only because every one of those issues contains large 








154 JOURNAL OF AIR LAW AND COMMERCE 


elements of commercial risk, calculated by different men on the basis of 
economic and commercial considerations which vary according to the 
locations of their head offices, the type of traffic they carry and the places 
which they serve. Each will have a different set of instructions, or 
intimations, from its government, and so on. Few, if any, of these questions 
can be decided on the basis of statistically demonstrable fact—they are 
matters of judgment which will not be proved out until long after the event. 
“The truth is great”, said the poet, “and shall prevail/When none cares 
whether it prevail or not’! 

The Conferences must further act only by unanimous agreement, for 
each airline holds a veto to protect itself from being forced to act counter 
to its really firm beliefs, or to protect itself against the ultimate eventuality 
of being voted out of business by its competitors. Thus, the Conferences 
are most often likely to achieve their results by compromise between 
divergent views, and function best when they are allowed considerable 
flexibility in approach. What cannot be accepted by many airlines as a flat 
fare proposal can often be stomached in another form. There are, so to 
speak, more ways of killing a cat than by smothering it in butter. 

If I may draw a final analogy, the Conference is like a huge computer. 
Into it go all of the details of the status quo, the various proposals for 
change, the reactions of other parties, the views of governments and the 
practical checks which are discovered in discussion, Out of it eventually 
comes the best possible accommodation of all of these views. It has been 
said the Conference system throttles competition: actually, it gives com- 
petition a chance to work itself out on paper, instead of through the more 
costly methods of the market-place—in the same way that many airlines 
flew their jets across the Atlantic on paper before committing themselves 
to their schedules and costings. Few bridge builders nowadays erect their 
structure and then wait to see if the wind will blow it down: they calculate 
the stresses beforehand. 


The Crisis at Honolulu 


Thus we come to Honolulu. We must first, of course, look at the fares 
structure which was the status quo when the Conferences met last Fall. 
This was itself a difficult compromise of many elements, in which three had 
been paramount, worked out in the Fall of 1958. The jets were then coming 
into service—gradually and in small numbers, but enough to make a 
significant psychological impact on a market which most carriers still hoped 
to serve with propeller-driven aircraft, some of them still entirely new. 
Moreover, the actual costings of jet operations were still unproved: they 
promised economies once they were worked in, but every man had his own 
ideas as to when and how much, and no one could speak with such authority 
that others would accept his figures as gospel. There was also mounting 
pressure for a simpler two-tier fare structure on the North Atlantic and 
elsewhere, to replace the strata of deluxe, first, tourist and economy—but 
also a strong resistance on the part of operators who were still getting good 
passenger loads in their intermediate tourist class. 


The fare structure finally agreed for 1959-60 traffic year was tailored 
to fit the circumstances of what carriers knew would be a troublesome 
transitional twelve months. Fares were still to be based on the known 
operating costs of the piston-engine. There were surcharges on the jets on 
some routes—agreed by carriers over the North Atlantic, after much 
discussion at government levels; and imposed unilaterally by a government 
on the North Pacific. The more complicated arrangement of classes was to 
be continued, but with the understanding that it would not last beyond the 
current year. No one was entirely happy and some carriers had a hard time 
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securing their governments’ approvals, but an orderly basis on which the 
business could continue to run had been secured. 

At Honolulu, many of these issues had sharpened and new ones arose. It 
was now possible to forecast that in the coming year—Spring 1960 until 
the end of March 1961—the jets would be producing larger, rather than the 
smaller part of capacity on many routes. The jet surcharge itself, having 
been advertised as a transitional and limited measure, had in any case to be 
abandoned whether justified or not. 


The jets had already begun to work an operational revolution as well. 
Their productivity, speed and range were such that the individual jet could 
not be confined, as piston-engined aircraft most often are, to one route or 
type of operation. The fact that the same aircraft would fly from Honolulu 
to Hong Kong one day and Karachi to Paris the next imposed a need for 
greater worldwide uniformity of seating configuration and conditions. This 
was, in turn, complicated by the fact that on one or two of the really long 
intercontinental routes there was still a demand for something better than 
the normal first class; and by the fact that there were considerable 
differences in the fuselage dimensions of the various types of jets. 


There was also a strong demand on the part of some airlines for the 
extension of economy class beyond the North Atlantic to other interconti- 
nental routes. This was not in itself strenuously resisted, but there were 
differences of opinion as to the level of fares for this new class; moreover, 
the proponents of extension were divided among themselves as to whether 
tourist should be continued on those routes. 


Consideration of general fares and rates levels was, if anything, even 
less easy than the year before. The jets had acquired a formidable amount 
of operating experience, but under abnormal economic conditions, The first 
machines to go into service had not reached their full possible range. They 
were subject to all of the normal on-costs of breaking in any new generation 
of aircraft, greatly magnified in almost every instance. Retraining of crews 
and revision of maintenance and overhaul facilities and arrangements meant 
considerable disruption of schedules in the introductory year. For most 
airlines, some elements of jet operating costs, notably flight crew wages, were 
still unknown and dependent on negotiations still to be concluded. It could 
hardly be said that the jets had as yet reached their optimum economy of 
operation. 

Again, there were still propeller-driven aircraft which would be operating 
over the same routes, in some cases as the only equipment of a competing 
airline for the time being, and in others within the jet operators’ own fleets. 


Nailing the Flag to the Mast 


All of these issues were the normal result of the technological change 
within the industry and the continuing search for ways to develop the mass 
market. At Honolulu, however, something new was added with a demand 
for very low fares—lower, in fact, than the normal concept of economy class 
—between Europe and points in Africa, on the one hand, and Europe and 
points in the Far East on the other. The demand was voiced by British 
airlines, with support from the flag carriers of other Commonwealth 
countries in the areas concerned and it arose out of the waxing tide of 
their economic prosperity and the desire of a traditionally travel-minded 
people to resume their wanderings after years of postwar denial. 

Given the political and geographical context of the areas concerned, 
these proposals opened the lid of Pandora’s box. Many parts of Asia and 
Africa affected by this proposal were in a state of political flux and extreme 
economic imbalance. Some areas were reaching full political sovereignty: 
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others were still subject to the cabotage rights of more than one European 
country. There were vast disparities in their economic position: some were 
rich and developed, others were neither. Some had large populations with 
strong ties to Europe; the people of others had no concern beyond the next 
village or mealie patch. A proposition which was commercially tenable 
between London and Nairobi, where a cut in fares would produce a larger 
flow of traffic, might well be commercial disaster between other points where 
even larger reductions might not produce a half dozen new passengers. 

It was on this problem which the Honolulu Conference foundered. In the 
light of past experience, it was certainly not beyond the capacity and 
ingenuity of the Conferences to find a modus vivendi by which this demand 
could be accommodated along some routes without fatal consequences 
elsewhere; but a situation had been created which in effect destroyed the 
ability of the airlines to negotiate on the matter. The catalyst was a 
relatively simple statement by a responsible Minister in Parliament that 
its flag carriers would get exactly what they had asked for or it would go 
it alone, but it nailed the country’s flag to the mast of a specific proposal. 
Any substantial alteration in that proposal could not have been entertained 
by the government without a serious loss of prestige. 

This is not in criticism of the government concerned, Certainly it had 
every right to say what it wanted. There were many good reasons why the 
Minister took the position he did and, measured by the standard of political 
necessity, he may well have had no choice. But by decreeing that the cat 
was to be smothered in butter, and in butter alone, he did eliminate any 
possibility of doing away with the animal at all. Nothing hampers inter- 
national negotiation more completely than a categorical absolute. 

With this question unresolved, the Conference could not close fares 
between Europe and Africa and the Far East. As a natural consequence, it 
was further impossible to close them over the North Atlantic and Pacific. 
The Conference did close fares over other routes, in the Western Hemisphere, 
within Europe and between Europe and the Middle East, and over the mid 
and South Atlantic. They also closed all cargo rates throughout the world. 
But they went home with much of their business unfinished. For the first 
time in Conference history, the Conferences were adjourned without 
agreements on routes which had been closed in previous years. A year 
before, they had recessed at Miami in order to come together again at Paris 
90 days later: but at Honolulu, they adjourned sine die without any idea as 
to when, or even whether, they might meet again. 


Resolving the Crisis 


Tuesday, October 13, 1959, was hardly a happy day for the Conferences. 
There was equal gloom and great consternation in the General Meeting of 
airline presidents which had just begun at Tokyo. And in much of the trade 
press and in the daily newspapers of some countries there was despondency, 
alarm, and copious prediction that the Conferences had reached the end of 
the road. Yet six months later, almost to the day, these differences—and all 
of the other problems which waited on their solution—have been resolved 
and the Conferences have been able to reach agreement. They have closed 
fares and they established important new principles as well: two classes of 
service as a future rule; fares based on the jet; and differentials for 
propeller-driven aircraft in the form of either a lower price or more liberal 
conditions. 

What had happened in the meanwhile? A great many things, of course. 
Delegates had gone home to reconsider their own positions, to confer with 
their managements and to speak with their governments. They also went 
home to face the actual threat of a year without rate agreements more 
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directly and immediately than they had ever done before. This was in itself 
a sobering prospect—for reasons I shall discuss a little later. But the major 
change which permitted another Conference session at Paris, was in fact 
a change of Ministers: an election had intervened, a new Ministry was 
created, and whilst the flag was by no means hauled down, it was left more 
free to react to the winds whipping around the pole, Released from 
categorical demands, the airlines now had sufficient maneuvering space to 
negotiate agreements which secured much the same effect by other means. 
It will not be necessary, I think, to go into detail about the final settlement 
of this issue, except to say that it was accomplished by the use of special 
excursion and directional fares and group discounts on those international 
routes where they were needed, and applying cabotage fares on certain others, 
sealing off the repercussive effects on other routes in the areas concerned 
by measures of non-combinability and the like. It may not have been 
particularly neat, it would not satisfy a doctrinaire and it may give tariffs 
people some headaches, but there is every possibility that it will work. 

Lest we forget, these were not the only matters dealt with and settled 
at Paris. Even when the airlines had reassembled there, it still took some 
weeks to sort out the loose ends and tie them up as neatly as possible, But 
the Conferences once again accomplished the annual miracle of computing 
and settling fares between 60,000 pairs of points, of reviewing all of the 
normal list of several hundred resolutions affecting conditions, agency 
interline agreements and the like. 


Lessons in Retrospect 


In very broad outline, this was the Honolulu crisis and the way in which 
it was resolved. What impression had it left with the more or less innocent 
bystander—the interested, but uncommitted observer of the proceedings? 


I have already mentioned the sheer bulk of the Conference agenda. I 
never fail to be impressed by the great variety and massive number of 
elements which must be fed into this hydra-headed human computer, the way 
in which they are marshalled and carried through the process of statement, 
comment, negotiation and final resolution. 

Impressive too, is the resourcefulness which the Conferences can demon- 
strate on occasion in finding ways, within a relatively rigid structure of 
requirements, to fit together and balance off differing necessities and points 
of views. 

To carry the computer analogy a bit further, there seems to be no limit 
to the amount of detail which the Conferences can assimilate, given sufficient 
session time. But there does seem to be a limit to the number of changes in 
concept or principle which any one Conference can accommodate, or to the 
speed with which they can be brought into the pattern. I refer here to such 
proposals as the reduction of service to two classes, the institution of 
economy fares or new patterns of cargo rating. Issues such as these have 
widespread chain reactions, not only in the Conference resolutions and fares 
tables, but in the domestic dispositions and budgets of the airlines 
themselves. They may involve alterations to equipment, or even purchases 
of new aircraft; changes in commercial policy; or new requirements for 
financing. They can only be decided by further discussions with boards of 
directors, with sources of finance or with governments. And they may also 
require quite drastic changes in attitude toward the other ingredients of 
the annual fares and rates arrangements. The airlines are urged to send 
delegates to the Conferences who can act as plenipotentiaries, and most of 
them do, but there are issues which cannot be decided by one man on the 
Conference floor. To this extent, then, there are times when it may well be 
fruitless to force the pace of the Conferences. 
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If any demonstration were needed, Honolulu would provide proof positive 
of the fact that governments hold the whip hand over international fares 
and rates and that their voice, when they care to raise it, is absolutely 
decisive. 

Honolulu would also seem to demonstrate that this power of govern- 
ments must be exercised with some restraint and discrimination if the 
Conference process is to work. It is all too easy to talk about what might have 
been, but it is not unreasonable to assume that if government pronounce- 
ment had not so greatly diminished the area of negotiation, the Conferences 
might well have reached at Honolulu the settlement they were forced to 
wait until Paris to achieve. 


Are Open Rates Possible? 


This year’s Conferences have had another interesting aftermath, in that 
they brought airlines and governments, for some months, closer than they 
have ever been before to the brink of open rates on many vital world routes. 
There has therefore been more speculation and serious study than ever before 
of the consequences of open rates and the alternatives to Conference agree- 
ment. This speculation has been widespread, and much of it has been based 
on wishful thinking, rather than on international realities. I should therefore 
like to consider the realistic residuum of the picture which emerged from 
it all. 

To my mind, it has become very apparent that in effect there can be no 
such thing as an open rate. The failure of Conference agreement would not 
and could not cancel out the basic requirement for bilateral agreement 
between governments on international fares between their territories. The 
alternatives therefore could only be a tacit—-and probably uneasy — 
maintenance of the status quo as previously agreed, or the creation in a very 
short time of a situation which would require governmental intervention. 

In a very limited number of cases involving routes which can be set 
aside from the general fares pattern, agreement might be reached quite 
easily by a meeting of the two governments concerned, or even by the 
unilateral intervention of one and the acceptance of the other. 

But what if they failed to agree? Or what would be the case if the route 
or routes concerned touched upon the interests of three or six or a dozen 
or more governments? 

In the latter case, of course, there would be no alternative to a multilateral 
meeting of governments. In effect, this would be another international fares 
and rates conference, but one in which governments sat at the table and 
airlines as advisers behind them. The result, of course, would be some sort 
of compromise settlement—nothing more or less than what is achieved by 
the present system of negotiation by the airlines and review and approval 
by governments. But it is reasonable to suggest that these compromises 
might be much more difficult to reach, for the simple reason that the entry 
into the debate of considerations of governmental doctrine and national 
prestige hobbles, rather than facilitates, the essential business of give and 
take which alone makes compromise possible. The experience of Honolulu 
would certainly point in this direction. 

To go a step further, let us examine what might happen if either bilateral 
or multilateral government negotiations failed to reach agreement. I shall 
not consider what might happen to the business in the interim, nor shall I 
raise the specter of Summit Conferences on economy class fares between 
New York and New Delhi via Tashkent. There is an alternative to these in a 
process of arbitration through the International Civil Aviation Organization 
which is mentioned in at least some of the principal bilateral agreements. 
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This arbitration has nveer been invoked and no one can say with certainty 
how it would operate, but it could only result in the ultimate imposition upon 
the airlines of some states of judgments by governmental representatives 
of other states. However impartial and fair these judgments might be, they 
could not be any more satisfactory in the end than the achievement of 
voluntary compromise in the Conferences, 


Conclusions 


This is not to argue that all is for the best in the best of all possible 
worlds. There are times when it is easier to avoid decisions than to make 
them, and Conferences are no less prone to take the easy way than other 
human institutions. The pressures of government and the press, are all to 
the good—if they, in their turn, do not get out of hand. And there are 
times as well when compromise can only be a temporary expedient. As the 
late Albert Plesman once said to an Annual General Meeting of IATA: 
“There are times when we cannot agree, so we compromise: we do it wrong 
for six months.” 

I would, however, suggest that three points emerge rather clearly from 
the experience of the past eight months. 


national fares and rates. 
The second is that, given reasonable latitude for negotiation, the airlines 


problems of achieving international agreement. 


The third is that this Conference process is probably more satisfactory, 
and certainly more efficient and expeditious, than any other alternative. 
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I. INTERNATIONAL CIVIL AVIATION ORGANIZATION 

European ICAO Members Sign Agreement on Airworthiness Cer- 
tificate 

ICAO Cuts Red Tape, Examines Supersonic Air Transportation 
Problems and Sets up Implementation Machinery 

INTERNATIONAL AIR TRANSPORT ASSOCIATION 

IATA 13th Annual Technical Conference—Lucerne, May 1960 

IATA Traffic Conference—Mexico City, June 1960 

Air/Sea Agreement Between Trans-Atlantic Passenger Steamship 
Conference and International Air Transport Association 

INTERNATIONAL ATOMIC ENERGY AGENCY 

Draft International Convention on Minimum International Stand- 
ards Regarding Civil Liability for Nuclear Damage 

INTERNATIONAL CHAMBER OF COMMERCE (ICC) 

Execution of Judgments of Foreign Courts in Connection with Air 
Law, Report by the Yugoslav National Committee of the ICC— 
Rapporteur: Dr. Mihailo Smirnov. 

Commission on Air Transport Meeting—Paris—March, 1960. Rec- 
ommendations re Liberalization of European Air Transport and 
Liberalization of Air Freight 


INTERNATIONAL FEDERATION OF AIR LINE PILOTS 
ASSOCIATION (IFALPA) 
Report of the 15th Annual Conference, Istanbul, March, 1960 


I. INTERNATIONAL CIVIL AVIATION ORGANIZATION 


EUROPEAN ICAO MEMBERS SIGN AGREEMENT ON 
AIRWORTHINESS CERTIFICATE 


On 22 April, the European Civil Aviation Conference (ECAC), composed 
of nineteen Member States of the International Civil Aviation Organization 
(ICAO), made arrangements for facilitating the export and import of 
aircraft from one State to another. The agreement, which was signed at 
the ICAO Regional Office in Paris by representatives of ten European 
States, is considered additional proof of the mutual confidence of European 
States in the technical standards and methods of aircraft construction 
applied by the member States of the ECAC. 

According to the agreement the States that join it are obligated either 
to validate the existing certificate of airworthiness of an aircraft imported 
from one of the other signatory states or to issue a new certificate, provided, 
among other clauses, that the aircraft is constructed in accordance with the 
regulations of the State of construction and with the minimum airworthi- 
ness standards prescribed by the International Civil Aviation Organization. 
It marks further progress achieved in the rationalization and unification of 
methods of aircraft construction in Europe. It should also facilitate the 
coordination of European Civil Air Transport including the interchange of 
aircraft which enables airlines operating internationally under governmen- 
tal agreement or authorization to use an aircraft belonging to a foreign 
airline and registered in a foreign State with or without the aircraft’s crew. 
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The States that signed the agreement at the conclusion of the Meeting 
were: Finland, France, Ireland, Italy, Luxembourg, Portugal, Spain, Sweden, 
Switzerland and the United Kingdom. Belgium has since signed the Agree- 
ment. 


ICAO CUTS RED TAPE, EXAMINES SUPERSONIC AIR 
TRANSPORTATION PROBLEMS AND SETS UP 
IMPLEMENTATION MACHINERY 


During its June Session in Montreal the ICAO Council! dealt with sig- 
nificant international problems, the most important of these being facilita- 
tion, the technical, economic and social consequences of the introduction 
of supersonic aircraft into commercial service, and implementation of Air 
Navigation regional plans. 


Facilitation 

In order to facilitate the ever-increasing volume of air transportation 
and cut time-consuming red tape the Council adopted recommendations for 
amendments to Annex 9 of the Chicago Convention concerned with: 
Simplification of the aircraft’s General Declaration; 
Elimination of the Passenger Manifest; 
Elimination of written information supplementary to or repeating 
that presented in identity documents; 
Elimination of visas for tourists and other temporary visitors; 
Clearance of inbound baggage on a sampling or selective basis; 
Elimination of written baggage declaration; 
Elimination of outbound baggage inspection; 
Abolition of tax clearance certificates ; 
Clearance of inbound cargo on a sampling or selective basis; 
Elimination of consular formalities and consular charges and fees 
in respect of shipments forwarded by air; 

. Introduction of more specific provisions to provide further facilita- 
tion for traffic passing through the territory of a Contracting State; 
Provision of arrangements at airports so as to speed up the handling 
and clearance of aircraft and traffic. 

On the decision taken by the Council, Dr. Assad Kotaite, Representative 
of Lebanon and Chairman of the Air Transport Committee had this to say: 
“The new amendment to Annex 9 of the Chicago Convention stems 
from the results of the last Session of the Facilitation Division in Rome 
in December 1959 and from the comments of contracting States and of 
the Air Transport Committee. The Council took into consideration the 
large-scale introduction of jet aircraft whose increased pay load and 
speed require, in order to avoid unnecessary ground delays for these super- 
fast aircraft, ever more simplified clearance procedures on the part of 
national authorities, and fewer documents for passengers and freight 
carried. With this in mind, the Council hopes that implementation of this 
amendment will contribute to the development of air transport in its new 
jet phase. Conscious of the various problems arising in the field of Facili- 
tation, the Air Transport Committee and the Council will continue to keep 
these matters under close review, so as to provide solutions which can be 
agreed to by both national authorities and operators for the benefit of 
air transport as a whole.” 


1 Members of the Council: H. R. Settis (Argentina), D. J. Medley (Australia), 
Col. M. R. de Souza Coelho (Brazil), J. R. K. Main (Canada), J. Lindtner (Den- 
mark), H. Bouché (France), Dr. F. U. Schmidt-Ott (Federal Republic of Ger- 
many), F. Juarez Rodas (Guatemala), Capt. G. C. Arya (India), Dr. A. Cucci 
(Italy), I. Narahashi (Japan), Dr. A. Kotaite (Lebanon), J. M. Van Olm (Nether- 
lands), B. E. Martinez (Philippines), Eng. C. T. Barata (Portugal), Col. M. 
Orduna (Spain), J. F. W. Cilliers (Union of South Africa), Mohamed S. El- 
Karmouty (United Arab Republic), J. H. Riddoch (United Kingdom), N. B. 
David (United States of America), Dr. V. J. Delascio (Venezuela). President of 
the Council: Walter Binaghi. Secretary of the Council: R. M. Macdonnell, ICAO 
Secretary General. 
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Supersonic Commercial Aviation 

The ICAO General Assembly had invited the Council to prepare a general 
forecast of major trends and developments in international civil aviation 
over possibly the next fifteen years, taking into account the experience 
already gained with turbo-jet aircraft and the most recent information on 
the technical advances in aircraft design. 

The Council has now examined the preliminary study prepared by the 
ICAO Secretariat on the technical, economic and social consequences of the 
introduction of supersonic aircraft into commercial service. This thorough 
survey and realistic assessment based on all available information and the 
views and opinions expressed on the subject by a great number of States 
will soon be circulated to States with a report of the Council. Because of 
the need for standardization and the cost involved in the provision of ground 
facilities and services, performance and other aircraft characteristics that 
have a big influence on them must be prescribed internationally. Thus, 
international cooperation in determining the operating specifications of the 
aircraft for commercial use will be most desirable. It is important that 
between now and the time when supersonic airliners will enter into opera- 
tion, governments and operators prepare plans and coordinate their efforts 
in order to assure orderly development of air transportation, without detri- 
mental effects to the travelling public, the airlines, and to the advantage of 
the peoples of the world. This can only be done by close cooperation through 
ICAO on problems relating to the specifications of aircraft, to the planning 
and implementation of the required ground facilities, and to the economic 
and social aspects of their operation. All efforts will be well justified if, in 
the future utilization of aircraft of very much greater performance, the 
desired result is achieved: further progress in safe, regular and efficient 
international air navigation and orderly development of international air 
transport with equality of opportunity for all. 


Implementation 

Plans for the eight ICAO Air Navigation Regions (the Africa-Indian 
Ocean Region, Caribbean Region, European-Mediterranean Region, Middle 
East Region, North Atlantic Region, Pacific Region, South American/South 
Atlantic Region and South East Asia Region) include enumeration of some 
50,000 facilities te be established and operated or services to be rendered 
at points that Regional meetings have defined and that the Council, after 
review of the meetings’ reports by the Air Navigation Commission,? has 
approved. 

In order to obtain better implementation of the ICAO Air Navigation 
Regional Plans, the Council has now decided to establish a standing group 
on implementation, composed of the President of the Council, the President 
of the Air Navigation Commission, the Chairman of the Air Transport 
Committee, the Chairman of the Joint Support Committee and the Chairman 
of the Finance Committee. This standing group will also have a “floating” 
membership to be selected by the President of the Council from among 
Council representatives and members of the ICAO Committees. Persons 
from outside ICAO may also be called upon. The Council thought it neces- 
sary to act in order that a group should be available to bring ability and 
experience promptly to bear in cases where there has been failure to remedy 
serious deficiencies in the implementation of regional plans. All aspects 
(technical, financial, economic and political) of the non-implementation of 
facilities and services will be considered. The implementation problem will 





2 Members of the Air Navigation Commission are: H. S. Marzusch, President; 
T. S. Banes, Secretary; Major M. E. N. Silva; M. Agésilas; Y. Tagaya; P. de 
Winter; O. Christiansen; W/Cmdr. J. A. Manchego; F. Tordesillas; A. M. Raffael; 
E. V. Shores; J. E. Guitian. 
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be tackled in terms of the problems of individual states, or of routes within 
a region or of the type of operation involved (jet or conventional aircraft, 
short or long-range flight, etc.). Members of the group may conduct visits 
to and discussion with governments. The group will also be in contact with 
the airlines through the International Air Transport Association (IATA). 


II. INTERNATIONAL AIR TRANSPORT ASSOCIATION 


IATA 13th ANNUAL TECHNICAL CONFERENCE 
LUCERNE, MAY 1960 


The 18th Annual Technical Conference of the International Air Trans- 
port Association, held in Lucerne, May 1960, can be compared to a great 
computer into which airlines, governments and manufacturers around the 
world have fed the experience of the first year of widespread jet operations 
and the plans for their improvement. 

According to the Conference Chairman, Knut Hagrup, Vice President of 
Operations, Engineering and Maintenance of the Scandinavian Airlines 
System, the results will be a matter for further study and assessment for 
many months to come, in IATA and elsewhere, but it is possible to make 
some interim observations and point up some of the highlights of the dis- 
cussions, as follows: 

1. “The jet aircraft has proved itself to be a magnificent machine for 
the mass production of air transport. The jet engine has become more reli- 
able than the piston, and instead of spending much of our time discussing 
engine troubles as in the past, we have been able to concentrate on questions 
of greater magnitude in regard to the aircraft and their systems. 

2. “It has certainly been obvious that the jet is one of the most com- 
plicated production tools in the service of man today. The means by which 
the thrust of the jet engine—as much as 40,000 horsepower during cruise— 
must be utilized and controlled present us with many new and some unprece- 
dented problems of maintenance and engineering which this Conference may 
have helped to solve. 

3. “At the same time, the high speed of the jets, their higher operating 
altitudes and their greater complexity are straining the other parts of the 
air transport system—the aids, devices, and supports which they require. 
Deficiencies and discontinuities in these phases are throttling back the 
capacity of the jet to produce transport at a lower cost. 

4. “On the happy side of the ledger, Conference evaluation of the Dop- 
pler radar navigation system indicates that we should in the near future 
have at our disposal a new and self-contained dead-reckoning aid for long 
distance navigation which will help to make better use of air space and 
shorten flight times. 

5. “We have also been able to arrive at proposed new specifications for 
jet fuel which will eventually improve the economy of jet operations, in 
which fuel is an enormous cost item. 

6. “On the other side of the ledger, it has become increasingly apparent 
that the organization of air traffic control and other civil aviation services 
cannot function properly when broken up into independent and unrelated 
political subdivisions. 

7. “It is urgently apparent that one of the primary factors in the effi- 
ciency of air traffic control around the world is the human factor. It is the 
air traffic controller who in the final analysis determines how efficient the 
system can be—and the fact is that much more attention must be given to the 
training, recruitment and status of air traffic controllers.” 

The Lucerne Conference was the largest international technical meeting 
ever held by IATA. Approximately 500 persons from member airlines in 
25 countries, from the governments and air forces of 10 states, from 60-odd 
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manufacturers and 11 fuel suppliers, as well as from the International Civil 
Aviation Organization and research and aeronautical service agencies par- 
ticipated in the discussions. 

In addition to three major committees working on Doppler radar and 
presentation of flight information in the cockpit, air traffic control, and jet 
maintenance and engineering problems, the Conference also discussed fuel 
specifications and held closed, off-the-record exchanges of information on 
jet crew training and minimum noise techniques under the chairmanship of 
Dr. R. R. Shaw of QANTAS. 

The record of the Conference will be reviewed by the IATA Technical 
Committee and this result will be circulated to all interested parties, in 
some cases with concrete recommendations for further study and develop- 
ment work and international agreement. 

A brief review of the principal activities of the Conference follows: 


Doppler Radar Navigation Systems 

A substantial part of the Conference was devoted to a close study of this 
new self-contained navigation system and its associated computers. A Com- 
mittee headed by E. L. Killip of BEA assessed the results of navigational 
tests by a number of individual airlines and examined the possibilities of 
improvements in application, performance, heading reference, accuracy and 
display of navigational information. 

Although airline evaluations do not yet permit detailed statistical analy- 

sis, the Committee could conclude that Doppler is giving accuracies, in 
operational use, of the order of 1 to 1% per cent longitudinally (along the 
track) and 3% to 4 per cent laterally (across the track), and that it is 
inherently capable of greater accuracy with careful correction of compass 
error. 
It was generally agreed that, as compared with conventional navigation 
methods, Doppler provides a continuity of basic navigation data by giving 
instantaneous indication of ground speed and wind drift; and that as an 
automatic dead-reckoning device, it should substantially improve track-keep- 
ing and navigational accuracy. 

The Committee felt that Doppler will be most immediately applicable to 
long distance flying; and foresaw that on such routes it could make possible 
substantial reductions in the horizontal separation distance now maintained 
between aircraft in flight. It was also held to promise shorter flight times 
by providing more accurate knowledge of en route winds. 

To a somewhat lesser degree, Doppler was seen as an aid to flying on 
the airways and in terminal areas, but it was agreed that air traffic control 
procedures would have to be developed to correlate the use of Doppler with 
other aids. 

The review indicated that compass heading references used with Doppler 
are generally accurate within plus or minus two degrees, and compass manu- 
facturers described developmental efforts to better this mark. The airlines, 
however, suggested that the highest possible reliability of heading reference 
was of greater importance for their needs. In the longer run, they stated a 
requirement for improved accuracy, fail-safe characteristics, automatic pre- 
flight alignment and freedom from compass-swinging procedures. 

The airlines expressed satisfaction with the Doppler Mark 1 rectangular 
coordinates computer as a helpful step toward the further development of 
self-contained navigation and automation of cockpit functions. The testi- 
mony of manufacturers indicated a trend toward the use of digital com- 
puters to provide greater flexibility in accommodating future requirements, 
but the airlines felt that this must be considered a long range development. 


Presentation of Flight Information 
Mr. Killip’s committee also carried out a survey of work now being done 
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to co-ordinate and develop new methods for the presentation of flight infor- 
mation in the cockpit. 

This was primarily an exchange of information between manufacturers, 
airlines, and such agencies as the U.S. Federal Aviation Administration, 
Army-Navy Instrumentation Program team and the U.K. Ministry of 
Aviation and Royal Air Force. 

As the first of its kind held on an international scale, it provided a useful 
cross-fertilization of the various efforts being made to sort out and reduce 
the complication of dials and instruments which have grown up into the 
aircraft cockpit by a process of accretion over the years. 

The full extent of these new methods may not be evidenced until the next 
generation of aircraft, but it was indicated that individual developments 
will be ready for use in the nearer future. 

The approaches used were found to vary widely in thought and imple- 
mentation, but there was a wide degree of common interest in the pictorial 
presentation of co-ordinated flight information on a map type display. 


Air Traffic Control and Associated Services 


The problems encountered in turbine powered operations with ATC and 
associated services were reviewed by a Conference Committee under the 
chairmanship of H. E. Smith of BOAC. 

The group found that the jets, like their predecessors, are hampered by 
the lack of implementation by governments of the regional plans worked 
out in ICAO and by lack of standardization in every associated field. 

The breaking up of air traffic systems by national boundaries was also 
found to create a discontinuity of ATC service design and variations in 
procedures which must be remedied by more effective co-operation and 
co-ordination between states and groups of states. 

The Committee also explored the co-ordination of military and civil air 
space control and expressed appreciation of the co-operation of some mili- 
tary authorities. 

Dealing with the world as a whole, the ATC review indicated that the 
one field which merits particular attention is that of the recruitment, train- 
ing and establishment of the status of air traffic controllers. It pointed out 
that whatever developments may occur in ATC systems design, it is the 
human being involved who will determine the standard of efficiency. 

Although apreciating the increased use of ground surveillance radar, the 
Committee found that its application still warrants full and careful consid- 
eration at the international level. 

As in so many other phases of the Conference discussions, the Committee 
was concerned with the question of inter-relation between the various sys- 
tems and services of flight. It noted in particular the close relationship 
between ground movement and ATC in the termina] area and urged that 
aerodrome design facilitate ground movement. 

Reviewing flight planning methods, the Committee found that no major 
changes in the guidance material generated by previous Conferences is 
required, and that the duties of the Operations Control Officer had changed 
only in degree, but not in principle. 


Maintenance and Engineering 

A third Committee of the Conference, under W. H. Spannuth of TWA 
as Chairman, explored the maintenance and engineering problems encoun- 
tered during the first year of jet operations. 

Reviewing the difficulties encountered in the airport apron and mainte- 
nance areas, they engaged largely in an exchange of information, but made 
the specific recommendations that IATA study operating stand dimensions 
and apron markings for guidance purposes, and investigate the adoption of 
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a standardized means of warning that a jet aircraft on the ramp was about 
to start up its engines. 

The airlines found that they are generally able to get their aircraft in 
and out of airports within 30 to 45 minutes on transit stops and 90 to 120 
minutes on turn-arounds, with passenger and baggage handling and refuel- 
ing as the principal limiting factors. 

It also seemed generally agreed that it is better to taxi the jets in and 
out of their apron stands under their own power, rather than to tow them, 
since towing imposes delays of 5 to 10 minutes and interrupts such services 
as communications and air conditioning. 

Airlines found themselves subject to a considerable variety of restraints 
on ground running of engines because of noise, depending on local condi- 
tions, time of day and availability of proper suppressors. In most cases, 
restrictions are particularly stringent during the night-hours. However, 
some operators reported that they have been able to overcome these limita- 
tions at their main bases through sound suppressors, ranging from portable 
exhaust suppressors to fairly expensive permanent “hush houses” tailored 
to fit the specific aircraft. 

All airlines now provide some form of ear protection for ground staff 
working near the jets. Most also conduct periodic audiometric tests and find 
that there has been no evidence of deterioration in the hearing of their staff 
due to engine noise. 

Sliding of aircraft due to inadequacies in the large variety of chocks 
now in use was found to be a problem; and it was suggested that the 
Society of Automotive Engineers might be asked to study chock standard- 
ization. 

Turning to the maintenance and engineering of aircraft, airframes and 
airport equipment, the Committee reviewed their experience with a number 
of aircraft systems, such as starting, water injection, fire warning, thrust 
reversers, braking and electrical and hydraulic systems, and indicated a 
number of areas in which further development by manufacturers is required. 

Fatigue and corrosion problems were also aired and there was a full 
examination of the use of vibration and temperature analysis equipment to 
avoid excessive engine damage. 

Ground testing equipment to assist checking of systems during main- 
tenance was also reviewed, and the Committee recommended that IATA 
give greater emphasis to the study of automatic system check-out require- 
ments for future aircraft. 

Because of the spread of aircraft pooling and interchange agreements, 
the Committee found an urgent need for standardized government regula- 
tions for the licensing of personnel engaged in maintenance and overhaul 
and for the certification of components. It recognized that this was a difficult 
matter, but suggested that a step towards ultimate solution might be taken 
in the more limited field of spares exchange agreements. It also urged con- 
tinued action for the removal of customs barriers to spares exchange. 

The Committee also discussed at some length the use of airborne record- 
ers for operational performance analysis. While it found that there is not 
yet enough knowledge and experience of the use of these devices to indicate 
whether their installation is actually advantageous, it recommended that 
IATA create a new group to study developments and arrange for continued 
exchange of information in this field. 

Jet Fuels 

A Committee on jet fuels headed by Mr. Hagrup had as its assignment 
a series of questions whose importance was underlined by the fact that fuel 
now accounts for about 15 per cent of total airline operating and mainte- 
nance cost and may, when the jets are fully in service, go as high as 80 
per cent. 
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A discussion of fuel cleanliness led to general agreement that the maxi- 
mum amount of dirt permissible in delivered fuel should be 1 milligram per 
litre, while water should be held to 30 parts per million. These are the 
smallest amounts which can be detected with present airfield check equip- 
ment and in themselves are felt to strike the best balance between the 
highest possible engine life between overhauls and the lowest possible fuel 
price, since cleaner fuel would be more expensive. 

Filter manufacturers stated that they should be able to provide in the 
near future equipment which can continuously monitor the cleanliness of 
fuel as delivered to the aircraft and warn when the limits are being exceeded. 

The need for standard fueling systems in aircraft was extensively can- 
vassed, and it was suggested that manufacturers and oil companies meet as 
soon as possible to discuss standardization of flow rates and pressures as 
well as equipment. 

There was general agreement that mixing of even small percentages of 
aviation gasoline with kerosene increases flammability and is undesirable. 

While most airlines are now using kerosene fuel based on specifications 
worked out in IATA, fluctuations in price and variations in local supply 
may make it economically desirable for the airlines to be able to use both 
types at different times or even together. The Committee succeeded in pre- 
paring new guidance material for a general industry JP-4 specification and 
another statement broad enough to embrace both types of fuel. This mate- 
rial will be circulated to engine manufacturers and oil companies for early 
comment and approval. 

It was foreseen that the broader type of jet fuel specification might make 
it possible for airlines to use special fuel on different routes under special 
operating conditions, thereby enabling them to take higher payload and 
increase range. 

Although the fuel industry is presently geared to delivering fuel by 
volume, the Committee gave considerable attention to alternative methods 
of measurement. A number of airlines stated a need for measure by weight, 
rather than by volume; and the further suggestion was made by airlines 
that deliveries might eventually be measured on the basis of BTU content 
of the fuel delivered. Since a long-range jet takes as much as 60 tons of 
fuel, it was pointed out that BTU differences as between countries might 
amount to a payload loss of up to eight passengers. 


IATA TRAFFIC CONFERENCE 
MEXICO CITY, JUNE 1960 


The IATA Traffic Conference held in Mexico City May 9th-19th was 
attended by representatives of 49 airlines and there were approximately 
123 delegates present, representing 31 countries. The Conference was for- 
mally opened by Sr. Lic. Eduardo Medina Urvizu, Official Mayor, represent- 
ing the Ministry of Communications and Transport of the Republic of 
Mexico and was conducted under the Chairmanship of Mr. L. A. Person of 
Braniff International Airways. 

The actual level of fares and rates and major policy questions were not 
discussed at the meeting. The procedural matters were dealt with and, 
although less spectacular, are of very great value to the traveling public. 
The airlines agreed to the practices to be followed in order to make it 
possible for a passenger to travel anywhere in the world on a single ticket 
and for cargo to move similarly on a single air waybill. No other form of 
transport has made such efforts to coordinate its services for the benefit of 
its customers. 

The administration of travel agents was one of the matters discussed 
by the Conference as airlines are not only anxious to see that there are 
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sufficient outlets for the sale of their services but also to ensure that a high 
standard of service to the public is always maintained. 

Subsequently the following subjects were discussed and reflected in new 
and amended agreements, amongst which were: 


Form of Passenger Ticket and Baggage Check, which will be simplified in 
its procedural aspects by standardizing check-in information, facilitating 
identification of the original issuing carrier and providing flexibility 
whereby advantage may be taken of machine-age developments in the basic 
ticket format under certain controlled conditions. 


Machine Issued Tickets—Effective in October 1960 Members will have the 
option of using machine issued tickets, although they will not be required to 
accept such tickets. 


Voluntary Changes to Ticket will revert to the previous rule whereby fares 
and charges are to be recalculated as of the date of commencement of 
carriage. 


Low Density Cargo will be clarified and “volume” is to be established by 
applying the greatest height, length and width measurements of consign- 
ments. 


U.S. Government Bills of Lading will be altered so that when U.S. GBL’s 
are used to support charges, they will remain in the hands of IATA Mem- 
bers instead of being attached to Air Waybills. 


Cargo Identification Tag or Label will have certain mandatory requirements 
eliminated to achieve greater flexibility. 


Interline Passengers Reservations Procedure will be simplified for standard 
handling of interline tour or group bookings by minor clarifications and 
new procedural requirements. 


Sales Agency Rules have been altered slightly as follows: 

1. For the U.S. and Canada only, the rule that no customer shall have a 
substantial interest in the ownership, management or profits of an 
agent, has been extended to passenger sales agents as well as cargo 
sales agents. 

2. The agent shall be entitled to commission in case of involuntary 
change of routing and substitution of surface transportation. 

3. No Member shall in its radio, television, newspaper, magazine or 
other paid advertising refer to agents by name. 

4. Agents outside North and South America shall receive no commis- 
sion on consignments consolidated by an IATA cargo sales agent 
outside North and South America, on consolidated shipments from 
the U.S. or Canada, but nothing shall preclude payment of commission 
in the opposite direction. 


Inclusive Tours Initiated by Tour Operators has been clarified to eliminate 
various troublesome aspects and include automobile tours in Europe. 


Transmission of Tickets by the use of mechanical, electronic devices or 
teletype to an agent or customer or client’s office is prohibited the world 
over, with the exception of the United States. 


Responsibility for Travel at the Correct Fare in case of a fare decrease 
between the time of ticket issuance and commencement of travel thereunder 
has been clarified. 


Extension of Credit prohibits the payment of any fee, charge or other com- 
pensation to an organization providing credit and requires that all monies 
due to an IATA Member must be paid within 30 days from the date of sale. 
(UATP or a credit plan established by a Member excepted.) 
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AIR/SEA AGREEMENT BETWEEN TRANS-ATLANTIC PASSENGER 
STEAMSHIP CONFERENCE AND INTERNATIONAL 
AIR TRANSPORT ASSOCIATION 


A standard traffic handling air-sea agreement between conferences of 
the two types of carriers has replaced a series of accords between individual 
airlines and shipping companies and considerably extends their scope. 

The new arrangements between airlines and steamship companies for 
the interchange of traffic now make it easier for travelers between North 
America and Europe and the Mediterranean to travel one way by ship and 
the other by air. 

Travelers over the North Atlantic receive a 10 per cent round trip dis- 
count on both portions of the air-sea voyage provided the sea portion of the 
voyage is taken during the “Thrift Season” when the steamship companies 
grant this reduction for round-trip sea voyages. 

The new arrangements permit member carriers of the International 
Air Transport Association (IATA) and the Trans-Atlantic Passenger 
Steamship Conference (TAPSC) to become parties to the standard agree- 
ment without the necessity of separate negotiations. 

To date, 23 TAPSC lines and 33 IATA airlines have subscribed to the 
agreement and further adherences are expected. In subscribing, each com- 
pany designates the air or sea carriers with whom it elects to exchange 
traffic. 

The agreement will also apply to the Trans-Atlantic sea portion of more 
extended trips, “triangular,” “circular,” or around the world. 

Tickets of the subscribing carriers will be fully interchangeable, which 
means that the traveler can now purchase both air and sea transport in 
one transaction through travel agents accredited by either IATA or TAPSC, 
or at either an airline or steamship office. 

TAPSC also announced that effective August 23, trans-Atlantic air-sea 
round-trip passengers may also be able to make arrangements for obtaining 
the round-trip rate for transport of automobiles and other powered vehicles 
carried as passenger baggage. 

In announcing the air-sea agreement on behalf of IATA, it was noted 
that the speed of the airplane has opened up the world for countless persons 
who previously could not afford the time for trans-Atlantic or other inter- 
national travel. 

Every year thousands of vacationers and business travelers wish to 
enjoy both the speed and comfort of air travel, and also the unique luxury 
and leisure of ship travel. The air lines are happy to join hands with the 
steamship lines in this cooperative step to better serve the traveling public. 
The meeting of minds resulting in the reciprocal agreement reached between 
the sea and the air carriers points up the fact that the two modes of trans- 
portation are basically not competitive but rather complement each other’s 
services and should result in increasing the total volume of trans-Atlantic 
travel, which by its very nature promotes better understanding between 
the peoples of all nations. 

The new agreement replaces a series of such air-sea arrangements 
hitherto negotiated individually between airlines and steamship companies. 
On the IATA side, the standard resolution governing air-sea arrangements 
has been adopted on a worldwide basis, with a few regional limitations. 
Other area passenger steamship conferences may follow the example of 
TAPSC. 

The agreement does not deal with fares and rates, which continue to be 
governed by separate tariffs of the sea and air carriers. 
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Ill. INTERNATIONAL ATOMIC ENERGY AGENCY 


DRAFT INTERNATIONAL CONVENTION ON MINIMUM 
INTERNATIONAL STANDARDS REGARDING CIVIL LIABILITY 
FOR NUCLEAR DAMAGE 


REPORT TO THE DIRECTOR GENERAL OF THE 
INTERNATIONAL ATOMIC ENERGY AGENCY 


I. INTRODUCTION 


1. Institution and Composition of the Panel 

In December 1958 the Director General of the International Atomic 
Energy Agency instituted a Panel of Experts to advise him on the problems 
of civil liability and State responsibility for nuclear hazards. The following 
experts selected on an individual basis from various geographical areas 
were appointed: 

Ambassador P. Ruegger (Switzerland), Member of the Permanent Court 
of Arbitration in The Hague; Chairman of the Panel. 

G. Belli (Italy), Attorney of State, Head of Legislative Department, 
Ministry of Industry and Commerce. 

Alternates and Advisers: Prof. G. Arangio-Ruiz, Legal Adviser, Italian 
Nuclear Energy Committee. B. Cerri, Head of Insurance Department, 
Italian Nuclear Energy Committee. 

G. H. Carruthers (United Kingdom), Assistant Secretary of the Board 
of Trade. 

Alternates and Advisers: A. G. M. Batten, Alliance Assurance Company. 
A. W. G. Kean, Assistant Treasury Solicitor. J. H. P. Trevor, Treasury 
Solicitor’s Department. 

E. Diamond (United States of America), Secretary and General Counsel, 
Stromberg-Carlson Company, a division of General Dynamics Corpo- 
ration. 

B. N. Lokur (India), Joint Secretary and Legal Adviser, Ministry of 
Law. 

S. Nagasaki (Japan), Member of the Japan Atomic Industrial Forum. 
Mr. Nagasaki was for the second and third series of meetings replaced 
by Prof. Y. Kanazawa, Chairman, Special Committee for Nuclear 
Hazard Indemnity, Japan Atomic Industrial Forum. 

A. N. Nikolaiev (Union of Soviet Socialist Republics), Deputy Chief, 
Treaty and Juridical Department, Ministry of Foreign Affairs. 

Alternates and Advisers: G. N. Evseev, First Secretary, Treaty and 
Juridical Department, Ministry of Foreign Affairs. I. V. Lukin, Sec- 
retary General, “Garant” Insurance Company. V. B. Lytkin, Chief 
Engineer. 

Prof. F. A. M. Riad (United Arab Republic), University of Cairo. H 

Ambassador P. Winkler (Czechoslovakia), Director, Bureau of Legal i 
Affairs, Ministry of Foreign Affairs. 

Alternates and Advisers: Z. Seiner, J. Svab. 

Prof. E. Zaldivar (Argentina), University of Buenos Aires, Legal 
Adviser, Argentine Atomic Energy Commission. 

Peider Koenz acted as Secretary of the Panel. 


2. Work of the Panel 
(a) Place and Time of Meetings 
The meetings were held at the Headquarters of the International 
Atomic Energy Agency, Vienna. The Panel convened for three series of 
meetings, the first from 23 February to 28 February 1959, the second 
from 11 May to 22 May 1959, and the third from 20 August to 1 Sep- 
tember 1959. 
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(b) Methods of the Panel 

The Panel decided, after a general exchange of views on the subject 
during the first series of meetings, to instruct the Secretary to prepare 
a tentative draft convention on civil liability. This draft was reviewed at 
the second meeting and again during the last session. After the third 
series of meetings the draft report, convention and comments were 
discussed in writing by the experts. Although three experts expressed 
the view that further Panel work might be indicated, a compromise draft 
with full comments reflecting the views of the individual experts was 
prepared for submission to the Director General as a basis for further 
action. Thus the Panel’s work represents only the first stage in the 
elaboration of a Convention. Other steps, especially those involving direct 
Government consultations, would now seem advisable.® 

The Panel’s main objective, constantly kept in mind during its delib- 
erations, was to find a common denominator acceptable to various social 
and legal systems and thus make participation of the largest possible 
number of countries possible. 

The technical and legal staff of the Agency assisted the Panel in its 
work; this especially explains the limited necessity for outside consulta- 
tions. However, consultants from the C.E.R.A., the C.M.I., the I.C.A.O. 
and the U.I.C. were heard during the last session and valuable conclu- 
sions were drawn from their advice. 

(c) Documentation 

The documents and reports submitted by experts and consultants, or 
prepared by the Panel Secretary and the Legal Division of the I.A.E.A., 
will be forwarded at a later date to the Director General. 


. Terms of Reference 


(a) Problems of Civil Liability for Nuclear Hazards 

As a result of its deliberations, and having had in mind as its main 
objectives the maximum protection of the public and the necessity to 
encourage the development of nuclear industry, the Panel came to the 
conclusion that an international convention would best serve this pur- 
pose. It accordingly elaborated the draft of a convention in this field and 
comments thereto. Where the Panel did not show preference for a certain 
solution, alternative articles have been incorporated in the draft. The 
guiding principles of this draft are set forth in Part II of this Report; 
the draft itself and the comments thereto are attached as Annexes A 
and B. 

As regards the field of nuclear propulsion, it was felt that this subject 
was not directly related to the Panel’s terms of reference. 


(b) State Responsibility Under Public International Law 

The question of international responsibility, which was included in 
the precise terms of reference of the Panel, was discussed only in general 
terms during the first and second series of Panel meetings. There was 
no Panel discussion of the substance of that question. From the outset 
there appeared to be some opposition in the Panel to a discussion of the 
merits. Some experts were of the opinion that as the general subject of 
State responsibility was one of those on the agenda of the International 
Law Commission of the United Nations, aspects of this problem should 
not be dealt with by the Panel. Other members, among them the Chair- 
man, felt that a full study by the Panel of the special question of inter- 
national responsibility for nuclear hazards might on the contrary be 





3 Mr. Diamond expressly wishes to state that, in his opinion, further considera- 


tion should be given to the following areas: definitions; transportation; joint 
liability; method of computing limit of liability. Mr. Lokur and Mr. Nikolaiev 
had earlier expressed the view that an additional Panel meeting might be desirable. 
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helpful for the general discussion of the problem in the International 
Law Commission. 

At the end of the second Panel meeting it was suggested that at least 
a catalogue of points which required study in connection with the inter- 
national responsibility of States might be drawn up, in the light of the 
discussion on questions of third party liability. It finally was not possible, 
in view of the limited time at the Panel’s disposal, to discuss a catalogue 
or questionnaire as suggested. 
(c) Other Problems: Emergency Measures 

During the second Panel meeting Mr. Belli recommended, in line 
with the general nature of the terms of reference and with the support 
of a number of Panel members, that the International Atomic Energy 
Agency should explore the possibility of international action for emer- 
gency measures in case of a nuclear incident. In his opinion international 
co-operation appears to be necessary in the technical and perhaps also 
in the financial field. Any international action which the International 
Atomic Energy Agency might outline to provide relief in this field would 
be a very great step forward towards the complete realization of the 
objective to protect the general public. The Panel did not, however, find 
sufficient time to discuss the matter more concretely. 


II. THE DRAFT CONVENTION ON CIVIL LIABILITY 


The Panel devoted its main efforts to the preparation of a draft conven- 
tion in the field of civil liability. There was unanimous agreement that this 
problem, although only a part of the Panel’s terms of reference, should 
have priority and called for a universal solution. It was thought justified 
by the Panel to concentrate on this urgent and important subject and to put 
forward concrete proposals in the form of a draft convention. 

A number of national legislators have already made or are preparing 
special provisions for damage caused by nuclear accidents. The matter has 
also been the object of study in regional bodies and research centers, and 
learned authorities have written on this subject in many countries. If one 
considers, however, the possibility of nuclear damage spreading over more 
than one country, or occurring on the high seas, and the fact that the 
transportation of nuclear materials from one country to another may cause 
nuclear accidents involving several countries or at least the nationals of 
different countries, the solution of the problem at a merely national or 
regional level is not satisfactory. The legal problem of nuclear damage to 
the public can only be met adequately at an international level by co-ordinat- 
ing national legislation as far as possible. This appears all the more neces- 
sary in view of the international basis on which nuclear industry and other 
nuclear activities are developing, e.g. the supply and transport of nuclear 
equipment and materials as well as insurance and re-insurance of atomic 
risks, which could hardly be covered by national pools alone. Uniformity and 
certainty of regulation at international level are therefore an indispensable 
prerequisite for nuclear development both from the point of view of nuclear 
operators in general and from the point of view of the public. The necessity 
of international regulation in both fields is particularly evident in the field 
of insurance coverage, where the necessity for adequate compensation of 
persons injured, regardless of their nationality, and that of restricting 
this burden within proportions that would not impair the operators’ initia- 
tive, are both to be met at international level. 

All these elements point obviously to the advisability of a world-wide 
international convention. However, in order to be accepted by the greatest 
number of States, an international convention on civil liability for nuclear 
damage should not fail to take into account the necessity for leaving to 
national legislation any matter where it seems impossible or unlikely that 
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the differences between the various legal systems of the world may be 
eliminated. The text the Panel has drafted could therefore be conceived only 
as a “framework convention,” the main principles of which represent the 
common denominator considered to be indispensable to meet the problems 
of nuclear hazards on an international scale. In preparing the draft, the 
Panel has tried to keep in mind two diverging objectives, which had to be 
reconciled in some measures. On the one hand, it has been necessary to 
establish the basic provisions without which a convention would not be a 
working piece of legislation. On the other hand, it was essential to leave 
each State reasonably free to develop its own special legislation and extend 
and eventually integrate the basic principles incorporated in regional 
arrangements. 

The solutions adopted after lengthy and thorough discussion represent 
an effort to achieve a result acceptable for as great a number of countries 
as possibles of different legal traditions. Although the difficulty and novelty 
of the subject matter have been fully appreciated, it is the general opinion 
of the Panel that the draft suggested may be considered—in spite of the 
alternate solutions put forward on the most controversial points—as a 
reasonable basis for an international convention to be discussed and even- 
tually accepted at the appropriate inter-State level. It goes without saying 
that the draft prepared by the Panel does not and could not possibly bind 
in any way the decisions to be taken by the competent authorities of the 
countries or regions to which the experts belong. The draft is only a basis 
for discussion which puts forward a number of problems raised or to be 
raised in the international codification of a very complex and new subject. 
All the points and aspects of the various questions could not be considered 
at sufficient length in the necessarily limited time at the disposal of the 
Panel.4 A number of points will have to be taken up again when the work 
of certification is undertaken at the appropriate inter-State level. It was also 
unanimously agreed that the International Atomic Energy Agency was the 
most appropriate center for eventual further discussions of the draft and 
any subsequent action to be taken on Government level in view of its almost 
universal membership and of the technical competence of its staff. It must 
be particularly stressed, in this respect, that the Panel would not have been 
able to accomplish its difficult task without the generous, efficient and com- 
petent assistance rendered by the technical and legal experts of the Agency. 
The continuous availability on the spot of the Agency’s specialized personnel 
has been an invaluable contribution to the Panel’s effort. 

The unification and harmonization of legal rules concerning the urgent 
problem of civil liability for nuclear hazards on a world-wide level would 
truly be an important task of the Agency under the mandate set forth in 
Articles II and III of its Statute. 


III. CONCLUSION 


In suggesting that the recommendations elaborated by the Panel be taken 
as a basis for further action by the International Atomic Energy Agency 
and its Member States, the Experts are well aware that the documents sub- 
mitted to the Director General will undoubtedly have to be improved upon 
both as to substance and as to form. They do, however, set forth the issues 
to be met in adjusting and co-ordinating on an international level the norms 
regarding civil liability for certain forms of nuclear damage. The recom- 
mended solutions reflect the largest measure of agreement which could be 
attained by the Panel in the limited time at its disposal. 


4Thus Professor Riad, with the support of several other Panel members, 
expressed the view that a special clause regarding the enforcement of judgments 
should be inserted in the Draft Convention. He submitted a written statement 
which will be inserted in the Records of the Panel. 
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DRAFT INTERNATIONAL CONVENTION ON 
MINIMUM INTERNATIONAL STANDARDS REGARDING 
CIVIL LIABILITY FOR NUCLEAR DAMAGE 


The High Contracting Parties, 

Having recognized the desirability of establishing some minimum inter- 
national standards to provide financial protection against damage resulting 
from certain peaceful uses of nuclear energy without exposing the nuclear 
industry to an unreasonable or indefinite burden of liability, 

Have decided to conclude a Convention for that purpose, and thereto 
have agreed as follows: 


ARTICLE I 


For the purposes of this Convention: 
2 


“Nuclear fuel” means any material capable of producing energy by a 

self-sustaining process of nuclear fission. 

“Criticality-hazard material” means any material, other than natural 

uranium or depleted uranium, capable of undergoing a self-sustaining 

process of nuclear fission by itself or in combination with some other 
material. 

“Radioactive product” means any material made radioactive as a result 

of neutron irradiation in a nuclear reactor. 

“Nuclear-hazard material” means 

(a) criticality-hazard materials except when used in a sub-critical 
assembly ; 

(b) radioactive products other than fabricated radioactive products 
used, or removed from the installation in which they are produced 
or processed, in order to be directly used for scientific, medical, 
agricultural or industrial purposes outside a nuclear reactor; 

provided, however, that nothing in the definition shall preclude the 

Installation State from including in the term nuclear-hazard material 

any radioactive products transported or stored in such quantities as 

it shall specify. 

“Nuclear reactor” means any structure containing nuclear fuel in such 

such an arrangement that a self-sustaining process of nuclear fission 

can occur therein without an additional source of neutrons. 

“Installation” means 

(a) any nuclear reactor other than one comprised in any means of 
transportation ; 

(b) any facility using nuclear fuel for the production of nuclear- 
hazard material; 

(c) any facility for the processing of nuclear-hazard material; 

(d) any site where nuclear-hazard material is stored, other than a place 
of incidental storage in the course of transportation; 

provided, however, that nothing in this definition shall preclude the 

Installation State from considering several facilities located on the 

same site as a single nuclear installation. 

“Operator,” in relation to an installation, means the person designated 

as such by, or regarded as civilly liable for that installation in accord- 

ance with the law of the Installation State. 

“Installation State” means 

(a) in relation to an installation, the Contracting State on whose 
territory that installation is situated or, if an installation is not 
situated on the territory of any State, the Contracting State which 

has expressly authorized the operation of that installation; 
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(b) in relation to nuclear-hazard material removed or emanating from 
an installation, or in relation to a nuclear consignment for which 
the operator of an installation is liable, the Contracting State which 
is the Installation State for that installation under sub-paragraph 
(a). 

“Nuclear consignment” means any consignment of nuclear-hazard mate- 
rial in the course of transportation by land, air or water or by a com- 
bination of two or more of these, including any incidental storage, 
from the time the consignment is loaded at the site of the originating 
installation to the time when it is unloaded at the site of the receiving 
installation. 

“Nuclear damage” means any death or personal injury, or loss of or 

damage to property caused by ionizing radiation or by the toxic, explo- 

sive or other hazardous effects of an event or condition involving also 

a release of ionizing radiation; provided, however, that nuclear damage 

(a) shall include any other loss or damage, other than the cost of 
measures undertaken by any person liable under Article IV (1) 
of this Convention or by the State to prevent or reduce the extent 
of nuclear damage, for which civil liability arises under the appli- 
cable national law; 

(b) shall include, to the extent that the applicable national law so 
provides, any death of or personal injury suffered by employees in 
the course of their employment and in connection with the installa- 
tion or nuclear consignment concerned, for which compensation is 
due under special provisions regarding occupational diseases and 
accidents; 

(c) shall not include loss of or damage to the installation or to any 
property held by the operator or in his custody or in his control in 
connection with and on the site of the installation concerned. 

“Incident” means any condition or event causing nuclear damage and 

occurring in an installation, or any such condition or event involving 

nuclear-hazard material. 

“Liability” means any liability arising under civil law with respect to 

nuclear damage, but not any obligation assumed by contract. 


ARTICLE II 


. Liability for nuclear damage shall arise without proof of fault or negli- 


gence, 


. There shall be no exonerations from liability for nuclear damage except 


to the extent that the applicable national law may so provide with 
respect to incidents caused by acts of armed conflict, invasion, civil war 
or insurrection, or by unforeseeable natural disasters of an exceptional 
character. 

Where nuclear damage has been caused jointly or cumulatively by an 
incident covered by this Convention and by ionizing radiation not cov- 
ered by this Convention, the courts having jurisdiction under Article IX 
may, in accordance with the applicable national law, reduce the liability 
arising under this Convention to the ratio which the ionizing radiation 
attributable to the source covered by this Convention bears to the total 
amount of ionizing radiation which caused the nuclear damage. 


ARTICLE III 


(a) The operator shall be liable for any nuclear damage caused by an 
incident in his installation or involving nuclear hazard material 
removed or emanating from such installation; provided, however, 
that with respect to a nuclear consignment, the operator of any 
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other installation to whom it is consigned shall be liable in his stead; 
and provided further that the applicable national law may designate 
a person other than the operator of the originating or receiving 
installation to be considered the operator with respect to a nuclear 
consignment if such other person expressly agrees thereto. 

(b) With respect to nuclear consignments originating in a non-Contract- 
ing State but destined for an installation situated in a Contracting 
State, the operator of such receiving installation shall be liable if 
the consignment was made with his approval. 


If any nuclear damage is jointly or cumulatively caused by incidents for 
which more than one person is liable under paragraph (1) of this Article, 
such persons shall be jointly and severally liable for the entire damage; 
provided, however, that the liability of any one person shall not exceed 
the limits set out in Article IV (1) (a) of this Convention. 
No person other than those specified in this Article shall be liable for 
nuclear damage except in recourse actions pursuant to Article VIII of 
this Convention; provided, however, that the applicable national law 
may determine that other persons shall also be liable for such nuclear 
damage, but 
(a) the total liability of all persons thus liable for the same nuclear 
damage shall in no case exceed the limit of liability established by 
the applicable national law in conformity with Article IV; and 
(b) the liability of all such persons shall be covered by the financial 
security maintained pursuant to Article V. 
If the Installation State lowers the limit of liability set out in Article 
IV (1) or permits the operator to maintain less than the financial secur- 
ity required under Article V, such State shall provide for the difference. 
Direct action shall lie against the person providing financial security 
in accordance with Article V, if the applicable national law so provides. 


ARTICLE IV 


(a) Except as provided in sub-paragraph (b) the limit of aggregate 
liability for nuclear damage shall not be less than ................ 
for one installation with respect to incidents occurring therein 
during the period of one year or for a nuclear consignment with 
respect to incidents occurring during one voyage; the Installation 
State may in addition or instead establish limits of aggregate liabil- 
ity with respect to each incident, but such limits shall not be of 
AORS WIHT © ...sos6 50-504: for one incident. 

(b) An Installation State may, subject to Article III (4), lower the 
limits set out in sub-paragraph (a), except with respect to incidents 
involving nuclear consignments outside its territory. 

(c) Where nuclear damage is caused jointly or cumulatively by incidents 
involving more than one nuclear consignment transported in the 
same means of transportation or located in the same place of storage 
incidental to transportation, the total liability of all persons jointly 
and severally liable under this Convention shall not exceed the high- 
est individual limit, and the liability of each of them shall not exceed 
the limit established with respect to his consignment by the applica- 
ble national law in conformity with sub-paragraph (a) of this 
Article. 

(d) The limits of liability set out in this Article shall not include the 
costs of investigating, litigating or settling claims. 

The Installation State may establish a reasonable period of prescription 

to be computed from the date when the nuclear damage and its cause 

were ascertained or were ascertainable. It may in addition or instead 
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establish a period of prescription to be computed from the date of the 
incident, but such period shall be of not less than 10 years; provided, 
however, that where the incident is a continuing condition or a series of 
events, the period of ten years shall be computed from the date of the 
victim’s last exposure thereto; where the incident is caused by nuclear- 
hazard materials which were stolen, jettisoned or lost, the period of ten 
years shall be computed from the date of the theft, jettisoning or loss. 


ARTICLE V 


1. The operator shall maintain adequate financial security to the extent of 
the limits set out in Article IV (1) (a) and (2), of such type and on 
such terms as the Installation State shall specify; provided, however, 
that subject to Article III (4) the Installation State may permit the 
operator, except with respect to incidents involving a nuclear consign- 
ment outside its territory, to maintain such security for a lower limit. 

2. Nothing in paragraph (1) shall require any Contracting State or any of 
its constituent sub-divisions such as States, Republics or Cantons to 
furnish financial security. 


ARTICLE VI 


Any person liable for nuclear damage, including the person providing 
financial security in accordance with Article V (1), or any State liable under 
Article III (4) shall be entitled to contribution from any other person 
jointly liable pursuant to Article III (2) in accordance with the law of the 
Installation State of such other person; with respect to any limit of liability 
of such other person established by the applicable national law in conformity 
with Article IV (1) (a), actions for contribution shall be governed by the 
rules applicable to actions for nuclear damage. 


ARTICLE VII 


1. Where compensation is furnished by or is due from persons other than 
those liable under Article IV pursuant to systems of national health 
insurance, social security or compensation for occupational diseases or 
accidents, such persons shall, to the extent that the compensation thus 
furnished or due covers nuclear damage covered by this Convention, 
acquire by subrogation the corresponding rights of the persons thus 
compensated or to whom compensation is due, if so provided under the 
law of the Contracting State which established such systems. 

2. Where compensation is furnished in and pursuant to the law of a non- 
Contracting State for damage covered by this Convention, the person 
who has furnished such compensation may to that extent acquire by 
subrogation the rights of the persons thus compensated; if compensation 
was furnished by a person liable under Article III, a corresponding sum 
shall be deducted from the limit of liability established in conformity 
with Article IV (1). 

ARTICLE VIII 
Alternate “B” 
Operators shall have a right of 


Alternate ‘‘A”’ 
Recourse actions with respect to 





compensation furnished for nuclear 

damage shall not lie unless: 

(1) the defendant expressly assumed 
liability by contract; or 

(2) the incident was caused by an 

intentional act done with intent 

to cause damage, in which case 

the action shall lie against the 

individual who committed such 

intentional act. 


recourse against any person who has 
manufactured materials or equip- 
ment for, or who has furnished ma- 
terials, equipment or services in 
connection with the design, construc- 
tion, repair or operation of an in- 
stallation, or who has transported or 
stored a nuclear consignment, for 
fault or negligence of such person. 
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ARTICLE IX 

1. Except as otherwise provided in paragraph (2) of this Article, jurisdic- 
tion over actions for nuclear damage shall lie only with the courts of 
the Installation State; the term “courts” may, for the purposes of this 
Convention, include administrative bodies the decisions of which are 
subject to judicial review. 

2. Where nuclear damage is caused by an incident involving a nuclear con- 
signment, jurisdiction over actions for such damage shall lie only with 
the courts of the Contracting State in which the incident occurred; pro- 
vided, however, that where the incident occurred on the territory of more 
than one Contracting State or outside the territory of any Contracting 
State, or where the place of the incident cannot be determined with cer- 
tainty, jurisdiction over actions for nuclear damage resulting therefrom 
shall lie with the courts of the Installation State. 

38. Unless the parties agree on another court, jurisdiction over actions for 
contribution shall lie with the courts which under paragraph (1) or (2) 
have jurisdiction over actions for nuclear damage against the defendant. 


ARTICLE X 
The courts having jurisdiction under Article IX shall apply the law of 
their State and the provisions of this Convention; provided, however, that 
the law of the Installation State shall in all cases be applied on the following 
matters: 
(1) limitations of liability in amount; 
(2) limitations of liability in time; 
(3) recourse actions by operators; 
(4) exonerations from liability; 
(5) extension of the definition of “nuclear damage” to damage suffered 
by employees; 
(6) extension of the definition of “nuclear-hazard material’ to radio- 
active products transported or stored in bulk. 
ARTICLE XI 
This Convention shall not apply to incidents that occur or to nuclear 
damage that is suffered on the territory of a non-Contracting State, unless 
the applicable national law so provides. 
ARTICLE XII 
With respect to any rights, duties or obligations established by this 
Convention no national of any Contracting State shall be treated less favor- 
ably than nationals of any other Contracting State. 
ARTICLE XIII 
Any immunity from legal processes pursuant to rules of national law 
shall be waived with respect to duties or obligations arising under, or for 
the purposes of, this Convention. 
ARTICLE XIV 
No national law made pursuant to this Convention shall be given retrac- 
tive effect so as to alter the rights, duties or obligations of the persons 
concerned to their disadvantage. 
ARTICLE XV 
Payment of compensation and of any insurance and re-insurance sums 
pursuant to this Convention will be made in accordance with the laws and 
international obligations of the Installation State. 
ARTICLE XVI 
With respect to a nuclear consignment originating in a Contracting State 
or consigned to the operator of any installation situated in a Contracting 
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State the person liable for nuclear damage under this Convention shall fur- 
nish a certificate containing: 

(1) the declarant’s name and address, and the name and address of the 

consignee; 

(2) a description of the type, amount and terms of the financial security 

maintained pursuant to Article V; 

(3) a description of the consignment, and of the voyage with respect to 

which the financial security applies. 

The certificate shall be attested by the authorities of the declarant’s 
Installation State or of any other State. It shall accompany the consignment 
and shall be considered evidence of the facts stated therein as against the 
declarant. 

ARTICLE XVII 

Each Contracting State undertakes to adopt such measures as are 
necessary to ensure the implementation of the provisions of this Convention, 
including measures for prompt and equitable distribution of the proceeds 
available for compensation for nuclear damage. 


ARTICLE XVIII 


All Contracting States agree to furnish to the Director General of the 
International Atomic Energy Agency for information and for dissemination 
to other Contracting States copies of their laws and regulations relating to 
matters covered by this Convention. 


ARTICLE XIX 


Alternate “A” Alternate “B”’ 

1. This Convention shall be open for 1. This Convention shall be open for 
a by ee by 
all Members of the International all States. Instruments of ratifi- 
Atomic Energy Agency, and to cation shall be deposited by sig- 
all States to which an invitation NAtOvIES’ WHEE 6 eoirsce ca hoe axes 


for signature has been addressed 
by the Board of Governors of the 
IAEA, and shall remain open for 
signature by those States for a 
period of ........ days. Instru- 
ments of ratification by signa- 
tories shall be deposited with the 


COR CEC COTE HE BDC GE 6 6 06 68 0 6 HO 


2. Members of the International 2. Any State that has not signed 


Atomic Energy Agency, and this Convention within the ..... 
other States to which an invita- day period specified above may 
tion for signature has been ad- become a Party to this Conven- 
dressed, that have not signed this tion by deposit of an instrument 
Convention within the ......... of accession with the .......... 


day period Specified QDOVE, ANG, a cba ec hee eete tine cee see eeecce 
at the invitation of the Board of 
Governors of the IAEA, other 
States, may become Parties to 
this Convention by deposit of an 
instrument of accession with the 


ee eee ee ee ee a ee ee ee ee a ee 


3. Ratification of or accession to 3. Ratification of or accession to 


this Convention shall be effected this Convention shall be effected 
in accordance with the respective in accordance with the respective 
constitutional processes of the constitutional processes of the 


Parties. Parties. 





Alternate “A” 


4. This Convention shall come into 
force on the...... day following 
the date of the deposit of the 
bec natier availa vce neneteienate instrument of 


CUOPVHFEOCCTHDOSC CHK EO CHH OCH EO 8 CO BS 


RPE SOs Seer shall promptly in- 
form all Signatories of and Par- 
ties to this Convention of the 
date of each deposit of an instru- 
ment of ratification or accession 
and of the date of entry into 
force of this Convention. 
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Alternate “B” 
4. This Convention shall come into 
force on the ...... day following 


the date of the deposit of the 
PO instrument of 


CS 6 6 & O 6 6.6 0 :6:10)6 O Oe eo 6.66 © 0.4 0 O18 6 06 


Bes, hecceestaveerebaxehetese shall promptly in- 
form all Signatories of and Par- 
ties to this Convention of the 
date of each deposit of an instru- 
ment of ratification or accession 
and of the date of entry into 
force of this Convention. 


ARTICLE XX 
This Convention shall have indefinite duration. Any Party to this Con- 





vention may withdraw from the Convention by written notification given to 
the who shall immediately inform the other Parties of 
such notification. Notification of withdrawal shall take effect upon the 
expiration of twelve months from the date on which such written notification 
is received by the 


ARTICLE XXI 


Alternate “A” 

Any dispute concerning the inter- 
pretation or application of this Con- 
vention, which is not settled by 
negotiation, shall at the request of 
any one of the Parties to the dispute 
be referred for decision to the Inter- 
national Court of Justice in conform- 
ity with the Statute of the Court, 
unless the Parties concerned agree 


Alternate “B” 

Any question or dispute concern- 
ing the interpretation or application 
of this Convention which is not set- 
tled by negotiation shall be referred 
to the International Court of Justice 
in conformity with the Statute of 
the Court, unless the Parties con- 
cerned agree on another mode of 
settlement. 





on another mode of settlement. 
ARTICLE XXII 

The original of the present Convention shall be deposited in the archives 

of the International Atomic Energy Agency. A certified copy of the Con- 

vention shall be transmitted to 


IV. INTERNATIONAL CHAMBER OF COMMERCE (ICC) 


EXECUTION OF JUDGMENTS OF FOREIGN COURTS IN 
CONNECTION WITH AIR LAW 


Report by the Yugoslav National Committee of the 
International Chamber of Commerce 
Rapporteur: Dr. Mihailo Smirnov 
I. PROBLEM OF THE EXECUTION OF FOREIGN JUDGMENTS 
A. Background 
The problem of the execution of foreign judgments has arisen as a result 
of the evolution of international legal relations which, with the development 
of civilization and international relations, made it increasingly necessary 
that the effect of court judgments in a given country should not be limited 
to the territory of that country. 
It was quite natural that in the end foreign judgments should be executed 
although in the early stages of legal development the exclusive competence 
of national law ruled out the idea of the execution of foreign judgments. 


eee ee eee eee ee eee eee reer ee eee eee eeeeeeee 
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However, over the years and even centuries economic development 
together with the changes in the conception of the exclusive competence of 
domestic law, have made it possible to move towards the execution of foreign 
judgments. Historically this advance has been slow and even today it can 
be said that no substantial progress has yet been made in this field, espe- 
cially with regard to an international solution of the problem. 

The main causes have been the idea and notion of a country’s sovereignty 
in matters of judicial authority which do not allow a country to enforce 
foreign court judgments in its territory. The notion of sovereignty, which is 
still evolving today, has given great importance to the principle of the exclu- 
sive competence of the judicial authorities for ethnics, political, religious, 
cultural or other reasons. 


It was held that the application of foreign judgments could have very 
serious consequences for a given country’s internal structure as a result of 
the infiltration into its judicial life of foreign legal principles on which such 
judgments are based. Furthermore, purely economic considerations often 
militate against the execution of foreign judgments as their execution could 
have serious financial and economic consequences for the country in which 
a legal decision of an economic nature is enforced. However, the strongest 
arguments against the execution of foreign judgments have always been 
drawn from political considerations. It is felt that the execution of foreign 
judgments may have major consequences in the political sphere since by 
means of these foreign judgments principles contrary to those of the country 
in question may be introduced into its political and legal fabric. All these 
arguments were so strong that until recently there had been virtually no 
serious attempt to find an adequate solution to the problem by means of an 
international agreement which would lay down sound principles for their 
solution. 


Consequently, the most frequent procedure for securing the execution of 
foreign judgments was to transmit the requests to the competent courts in 
the other country where these requests were dealt with in accordance with 
the provisions relating to the execution of foreign judgments contained in 
that country’s domestic legislation. However, these provisions were in no 
way identical and it can be said that there are countries where the courts 
attribute practically no legal effect to foreign court judgments (Holland, 
the Swiss Cantons of Appenzell, Glarus, Uri, etc.). Furthermore, a number 
of countries distinguish between cases where the judgment is favorable to 
their citizens and those where it is unfavorable. In the former case the 
judgment can be executed without any trouble, but in the opposite case this 
judgment is not even taken into consideration and a new trial has to be 
started (Greece, Turkey, Portugal). A large number of countries permit 
the execution of foreign judgments but on condition of absolute reciprocity 
and a procedure laid down in advance (Austria, Spain, Egypt, the Argentine, 
Chile, Colombia and the Swiss Cantons of Argovia, Lucerne, Schwyz, Thur- 
gerie, Zug.). In certain countries where foreign judgments have no legal 
effect they are accepted as proof in a new action brought before the domestic 
courts (England, Venezuela, Holland, Uruguay, Peru, etc.). Lastly, many 
other countries permit the execution of foreign judgments but under the 
conditions laid down in the Code of Civil Procedure (France, Belgium, Italy 
and the Swiss Cantons of BaAle-ville, Berne, Neuchatel and Tessin) .5 

This short account of the differing legislative attitudes to the execution 
of foreign judgments shows how safely a plaintiff could rely on the execu- 
tion of a foreign judgment. It can therefore be said that, as the background 
to the execution of foreign judgments has shown, certain national legislative 





5 See: Dr. Mirko Besarovic, “La reconnaissance et l’exécution des sentences 
arbitrales étrangéres,” Belgrade, 1959, p. 18. 
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traditions in this sphere are still very strong, a fact which will emerge even 
more clearly in the following chapter on the present state of the question. 


B. Present State 


While taking into account the fact that modern relations have appreciably 
narrowed the differences between the opposing points of view in the sphere 
of legislation and have even contributed to the change in the notion of 
sovereignty, one still has to reckon with fairly strong opposition to any 
more thorough-going tendency to harmonize these principles. In a recently 
published study, Dr. H. Maier of Frankfort-am-Main® gives a very interest- 
ing account of the present position concerning the execution of foreign judg- 
ments. With the help of a very striking table, Dr. Maier indicates the 
outcome of a German judgment the execution of which had been demanded 
in all countries of the world. Dr. Maier divides into three main categories 
all the possibilities open to the said judgment. 


In the first group he puts all the countries which absolutely refuse 
execution. 


The second group includes those countries which totally refuse the execu- 
tion of a judgment as such while admitting its value as an argument in a 
new action brought before the domestic courts. 


Lastly, in the third group, the author places those countries which in 
principle execute foreign judgments. In this latter group, he distinguishes 
those countries which execute foreign judgments after an examination of 
the facts, and those which make only a formal examination of these judg- 
ments. Even in this latter case a series of conditions have to be satisfied 
before a judgment formally examined can be executed. Here the author 
mentions that a primary condition is that the losing party should be able 
to defend itself and take care of its interests; then the condition that this 
judgment was not given in respect of the dispute for which the court in the 
country where execution is demanded was alone competent. The third condi- 
tion is that this foreign judgment should not be contrary to morality and 
public policy in the country where execution is requested and lastly that 
there should be procedural reciprocity in the execution of the judgment. In 
view of the clarity of Dr. Maier’s table, it is introduced below in its entirety 
since an examination of it shows how much remains to be done in order to 
be able to derive from the execution of foreign judgments the full benefit 
it can afford. 


This table shows how the present situation is far from being favorable. 
Out of 65 countries considered, 32, i.e. almost half, do not approve the 
execution of foreign judgments. In & countries these judgments serve as 
proof in a new action. 14 Countries require an examination of the facts 
before a foreign judgment is executed, and 23 require formal verification, 
but 18 of these 23 also require an examination of the facts in addition to 
the formal examination. In other words out of the 65 countries whose atti- 
tude is analyzed in this table only 10 recognize and execute foreign judg- 
ments on the basis of a mere formal examination. 


This shows in a practical way, particularly suited to the discussions of 
the International Chamber of Commerce, that the execution of foreign 
judgments at the present time constitutes a problem which has still not 
been solved. 





6 See: Dr. H. Maier: “Die Vollstreckbarkeit deutcher Urteile im Ausland,” 
Aussenhandelsdienst, 26th March, 1959, pages 1 and 2. 
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The following chapter will be devoted to possible solutions of the problem. 
II. POSSIBLE SOLUTIONS OF THE PROBLEM 


A. By Means of Bilateral Agreements 

Bilateral agreements represent a fairly frequent solution of the problem. 
Such agreements may be reached, 

—either between States which are geographically close to one another 
and between whom there is consequently a greater possibility of legal 
relations, involving in its turn a greater number of disputes; 

—or between distant States whose legal systems are similar. 

Needless to say, these facts create between States that essential confi- 
dence which at bottom is the essential factor in the solution of the problem 
of the execution of foreign judgments. This is particularly true of the 
second case where the legal systems of the two States afford a favorable 
opportunity for the solution of the problem. 

Switzerland,® for example, has concluded agreements on the subject of 
the execution of foreign judgments with Germany, France, Italy, Austria, 
Sweden, Spain, Czechoslovakia, which clearly shows that they are usually 
States bordering on Switzerland or States with a legal and economic system 
similar to that of Switzerland (e.g. Sweden). 

The characteristic feature of these bilateral agreements is that the 
foreign judgments to which they apply are recognized and executed without 
an examination of their lawfulness and legal value once the conditions laid 
down by these agreements are complied with, for example the validity of 
decisions, the competence of the court which delivered the judgment, etc. 

Of course, even in these bilateral agreements there is a reservation that 
the judgment cannot be executed if it represents a violation of public policy 
in the other country. 

A special case is that of agreements which, without being regarded as 
multilateral, are wider in scope than bilateral agreements. Among these 
particular mention should be made of the agreement between the Scandi- 
navian States for the execution of foreign judgments,® and other agree- 
ments which are really based on the regional spirit of the signatory States. 
B. By Means of Multilateral Agreements 

As far as the execution of foreign judgments is concerned, there are 
only a few examples where multilateral conventions containing clauses on 
the execution of foreign judgments have been signed. It is particularly 
noteworthy that the majority of these agreements have covered transport 
which is the subject of our report. 

The first example is of two major international conventions, viz.: 

—the international convention concerning the carriage of goods and, 

—the international convention concerning the carriage of passengers 
and luggage by rail. 

In their last wording of 25th October 1952 the two conventions, known 

as the “Berne Conventions” have the same article 55, para. 1, which reads 
as follows: 


“Judgments entered by the competent court under the provisions of 
this Convention after trial, or by default, shall, when they have become 
enforceable under the law applied by that court, become enforceable in 
any of the other Contracting States as soon as the formalities required 
in the State concerned have been complied with. The merits of the case 
shall not be the subject of further proceedings. The foregoing provisions 


8Cf. Dr. Werner Romang: “Zustindigkeit und Vollstreckbarkeit im inter- 
nationalem und Schweizerischen Luftprivatrecht,” Winterthur, 1958, 208 p. 

% Convention concluded on 16th March 1932 in Copenhagen between Denmark, 
Iceland, Finland, Norway and Sweden. In the work of O. Hudson Manley: “Inter- 
national Legislation,” book 7, p. 206, as quoted by Romang, mention is made, like- 
wise in connection with this subject, of the 1985 Convention between Latvia, 
Estonia and Lithuania. 
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shall not apply to interim judgments nor to awards of damages, in addi- 

tion to costs, against a plaintiff who fails in his action.” 

It should be pointed out straight away that these clauses are only appli- 
cable in Europe and that consequently they are multilateral in only a limited 
sense. Although theoretically there would be no difficulty in extending the 
scope of the Berne Convention to countries in other continents, this is a 
multilateral convention of limited scope. As the procedure for admitting 
new States to the Berne Convention is very difficult (it is sufficient that two 
member countries vote against the admission of the new member for it 
not to be admitted), it is quite clear that the extension of the Berne Con- 
vention to all countries is rather complicated. Nor should it be forgotten 
that the Berne Conventions merely govern relations in a very restricted 
sphere, that of rail transport. 

Mention should also be made of the International Convention on Road 
Transport!® which contains a similar clause in Article 31: 


“When a judgment entered by a court or tribunal of a contracting 
country in any such action as is referred to in paragraph 1 of this article 

has become enforceable in that country, it shall also become enforceable 

in each of the other contracting States, as soon as the formalities required 

in the country concerned have been complied with. These formalities shall 

not permit the merits of the case to be re-opened.” 

All that has been said about the Berne Convention therefore applies to 
this convention as well. 

Both these conventions are interesting for our report because they can 
be taken as an example for the work so far carried out on air law.!! 

The Codigo Bustamente, in other words the Convention on Private Inter- 
national Law which was adopted by the 1928 Pan American Conference in 
Havana, covers rather more ground. This major work also includes a few 
clauses on the execution of foreign judgments. Articles 423 to 433 lay down 
the principles and rules of procedure which specify in detail the procedure 
for executing foreign judgments. It is worth mentioning that the Codigo 
Bustamente is in force in certain Latin American States and that the essen- 
tial factor in the adoption of this joint code was precisely the very great 
similarity of their legal systems. 

This account of the attempts to institute multilateral conventions to 
make the execution of foreign judgments possible shows that this problem 
is far from being solved at world level. 

All the conventions mentioned so far are either regional in character or 
are very limited in their application, and sometimes both. 


C. World Convention for the Solution of This Problem and 
Prospects for the Conclusion of Such a Convention 


It would, however, be unfair to say that in the history of law no attempt 
has been made to find a solution to this problem on a world basis. Although 
it has not so far been possible to find an agreement which really solves the 
problem this does not mean that legal circles throughout the world have 
not tried and are not trying to do so. It cannot be denied that a world 
solution of the problem of the execution of foreign judgments would mark a 
major step forward in legal science. However the obstacles in the way of 
such a solution which reside in the great differences between the laws and 
legal systems of individual countries, and above all the reservations stem- 
ming from the sovereignty of the State which some countries raise in con- 
nection with a common solution are so strong that it is still not possible to 
foresee the solution of this problem. 





10 Convention on the contract for o : errr carriage of goods by road 
( CMR) ng in Geneva on 19th May 1 
e Mr. A. Garnault: “Lexévution” des jugements 4 l’étranger en droit 
aérien,” Sebsovaii, Conference, 1956, p. 4 and 5. 
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Numerous attempts have been made, first and foremost by international 
legal organizations which have always been the promoters of more thorough- 
going solutions in the sphere of law. Although the efforts of these legal 
organizations have not met with success, they show that opinion is trying 
to find a basis for a convention on the execution of foreign judgments. 

This topic was already on the agenda of the session of the Institute of 
International Law in Paris in 1878. In 1883 the problem began to interest 
the Association for the Reform and Codification of Law of Nations. The 
International Law Association first studied it in 1921. In 1923 and 1924 the 
Institute of International Law returned to the question. The research, dis- 
cussions and resolutions adopted at the sessions of these international legal 
organizations represent very interesting material for a detailed study of the 
general problem. Today this item is still on the program of many legal 
organizations, for example, the International Law Association. The level of 
this research shows that the preparatory work for an international conven- 
tion on the execution of foreign judgments has already been accomplished. 
It is now up to the States to find a compromise and to reconcile their atti- 
tude to the problem of sovereignty, with a more modern approach to present- 
day life which demands a greater breadth of outlook on what is common to 
the life of all the nations of the world. 

Among the intergovernmental organizations mention should be made of 
the 1925 Hague Conference which turned its attention to this problem among 
others. It sent all the contracting States a very interesting questionnaire; 
the first question in it is particularly important for our report.!2 The ques- 
tion was designed to find out whether States felt they would be able to adopt 
a multilateral convention on the execution of foreign judgments or whether 
they thought it was first of all necessary to draw up a standard convention 
which would serve as a model for bilateral conventions between States. It is 
worth noting in the first place that the majority of States replied in favor 
of the second solution taking the view that the time had not yet come for 
drawing up a multilateral world convention and that the ground should first 
be prepared by harmonizing the bilateral agreements relating to this prob- 
lem. The opinion of States at that time was that these bilateral agreements 
could be more easily concluded between States with a similar legal system. 
The Conference worked out a draft convention which was regarded merely 
as a model bilateral convention and in no way as a preliminary draft 
international convention for the execution of foreign judgments. 

Nevertheless efforts to frame such a convention have not been abandoned 
and the problems hampering the conclusion of a convention of this kind 
are still discussed. At the present time these problems are political rather 
than legal since, if a convention of this kind cannot at present be concluded 
this is solely due to the excessively narrow conception of the State’s sover- 
eignty over its legislation and judicial authorities. It is to be hoped that in 
the not too distant future these points of view, which have already evolved, 
will reach a stage where it will be possible to think of a compromise by 
abandoning a few of the classical notions of national sovereignty. 


III. PROBLEMS OF THE EXECUTION OF FOREIGN ARBITRAL AWARDS 


A. Early Conventions 

One of the facts which lend support to the belief that in a short while it 
will be possible to conclude a general convention on the execution of foreign 
judgments is that international conventions for the execution of arbitral 
awards have existed for some time now. Nevertheless it should not be for- 
gotten that there is an essential difference between a State judgment and an 
arbitral award: the arbitral award is the outcome of an agreement between 





12 See Romang, op. cit., p. 211. 
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the parties of which it represents the final stage; on the other hand deci- 
sions given by ordinary courts are an emanation of the sovereignty of the 
State. But the increasing facilities granted for the enforcement of foreign 
arbitral awards are an example of the spirit in which sooner or later the 
execution of foreign judgments could be envisaged. 

This gradual adaptation to the needs of the economy is reflected by three 
diplomatic instruments, the Geneva Protocol on Arbitration Clauses of 24th 
September 1923, the Geneva Convention on the execution of foreign arbitral 
awards of 23rd September 1927 and lastly the New York Convention of 
10th June 1958 on the recognition and enforcement of foreign arbitral 
awards. 

The Protocol on arbitration clauses of 24th September 1923 was ratified 
by the following States: Austria, Albania, Belgium, Brazil, Burma, Czecho- 
slovakia, Holland, Denmark, Finland, France, Greece, India, Iraq, Italy, 
Israel, Japan, Yugoslavia, Luxembourg, Germany, German Democratic Re- 
public, New Zealand, Norway, Poland, Portugal, Rumania, Spain, Switzer- 
land, Sweden, Thailand, and the United Kingdom, in other words only 30 
States. It is interesting to note that this international convention compris- 
ing eight articles was signed by only one State in the western hemisphere, 
namely Brazil.13 

The Protocol essentially recognizes the validity of arbitration agree- 
ments (arbitration clause and submission) submitting the disputes to arbi- 
tration without recourse to the ordinary courts. This first step necessitated 
in addition an instrument providing for the enforcement of arbitral awards 
given in pursuance of agreements covered by the Protocol. It was the Geneva 
Convention on the execution of arbitral awards which met this need. The 
Convention was still based on the system of reciprocity, both personal and 
geographical. Only awards given in a signatory country of the Convention 
and relating to a dispute between nationals of signatory countries were to 
enjoy the facilities of enforcement. This convention has been ratified by the 
following States: Austria, Belgium, Czechoslovakia, Holland, Denmark, 
Finland, France, Greece, India, Iraq, Israel, Italy, Japan, Yugoslavia, Lux- 
embourg, Germany, German Democratic Republic, Newfoundland, New 
Zealand, Portugal, Rumania, Spain, Switzerland, Sweden, Thailand, and the 
United Kingdom, in other words 26 States, one characteristic is that the 
convention has not been ratified by any of the States in the western 
hemisphere. 

As the Geneva Convention provided facilities which subsequently no 
longer seemed satisfactory in view of the considerable expansion of inter- 
national arbitration inter alia, a diplomatic conference was convened in 
New York under United Nations auspices in order to negotiate a new 
Convention on the recognition and enforcement of foreign arbitral awards. 
This Conference was held from the 20th May-10th June 1958. 


B. New York Convention of 10th June 1958 


The New York Convention was drawn up by the representatives of about 
50 States. Signed at the end of the Conference by ten States the Convention 
came into force on the ninetieth day after the deposit of the third instru- 
ment of ratification, viz. on 7th June 1959. It is at present in force among 
eight countries. 

By comparison with the 1927 Geneva Convention the new one is much 
more liberally conceived. It no longer requires personal reciprocity; further- 
more geographical reciprocity may simply be the subject of a reservation; 
lastly and above all, the conditions for recognition, negative and positive 
alike, have been considerably simplified in order the better to serve the 
interests in question. It is to be noted that in this the Convention has gone 





13 See Dr. Mirko Besarovic, op. cit., p. 199. 
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beyond the advance made by the basic draft which emanated from an ad hoc 
ECOSOC Committee of experts. 


IV. PARTICULAR IMPORTANCE OF THE SOLUTION OF THE PROBLEM OF THE 
EXECUTION OF FOREIGN JUDGMENTS IN CONNECTION WITH TRANSPORT 


A. International Character of Transport 

The regular development of legal relations in all spheres has its impor- 
tance, but in that of transport the problem of the execution of foreign 
judgments is of particular importance. The essential role of passenger trans- 
port is to move a person from one place to another for business, economic, 
cultural or other reasons. Where goods are concerned the essential role of 
transport is to move them from an area of production to an area of con- 
sumption or vice versa. Regardless of the means of transport used most of 
this transport will be international. The international distribution of the 
work as well as the geo-political and geo-physical conditions do not make 
partial autarchy possible, still less complete economic autharchy. Conse- 
quently transport plays an increasingly important role in international 
economic life. It is therefore easy to forecast that in transport which is so 
obviously international in character conflicts may very easily occur between 
the nationals of different countries. 

This fact, on which particular emphasis will be made in the section deal- 
ing with the execution of foreign judgments in connection with air law, was 
immediately noticed by the authors of the first international transport 
conventions, conscious as they were of the impossibility of regulating trans- 
port internationally without solving the problem of the execution of foreign 
judgments. Without such a solution the result would be either conflicts of 
law or, what is still worse, the person responsible might avoid paying for 
the damage caused. Thus it is that precisely in transport the first attempts 
at a solution by means of an international convention were successfully 
made, though they were limited to the regional plane. A start was made 
with rail transport and not so long ago the same principle was adopted for 
international road transport. 


B. Solution Under Railway Law 

Article 55 of the Berne Convention 

Reference has already been made to the solution of this problem in the 
Berne Convention for the carriage of goods, passengers and luggage. It 
can now be said that the solution contained in Article 55 of these conven- 
tions has prevailed in the organization of rail transport.'4 

While recognizing that this Convention can only be applied in Europe, 
it is of great importance for us since it represents the first attempt in the 
sphere of transport to find the solution of the legal problem of the execu- 
tion of foreign judgments by means of an international convention. The 
second objection leveled at this system is that this clause is a summary one 
and does not contain any details of procedure, but refers to the law of the 
State concerned. Although this remark is sound Article 55 of the Berne 
Convention loses none of its importance. 


C. Decision in Connection With Road Law—Article 31 of the Convention 
on the Contract for the International Carriage of Goods by Road of 
19th May 1956 
On 19th May 1956 there was conducted in Geneva the Convention on the 

contract for the international carriage of goods by road (CMR) which in 

Article 31, para. 3, contains the clause reproduced on page 7. 





14 See Bela von Nanassy: “Das Internationales Eisenbahnfrachtrecht,” Vienna, 
1956, p. 793. 
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Paras. 4 and 5 of this Article are also noteworthy, especially § 4 which 
stipulates: 

“The provisions of paragraph 3 of this article shall apply to judgments 
after trial, judgments by default and settlements confirmed by an order 

of the court, but shall not apply to interim judgments or to awards of 

damages, in addition to costs against a plaintiff who wholly or partly fails 

in his action.” 

Consequently, in the carriage of goods by road the execution of foreign 
judgments has been solved in a similar way to that of the Berne Conven- 
tions. This is a fact which bears out the argument that the time has come 
to solve this issue in air law in a general and adequate way since air trans- 
port is undeniably much more definitely international in character than 
road and rail transport. 


V. PARTICULAR PROBLEM IN AIR LAW 


A. Essentially International Character of Air Transport 

Although the international character of road and rail transport was a 
factor which contributed to the solution of the problem of the execution of 
foreign judgments in these two spheres, it is obvious that air transport 
with its great speeds which today after the introduction of turbo-jet aircraft 
exceed 1.000 km an hour, is a form of transport where the international 
character is predominant. It is sufficient to glance at a map of the world to 
see that at the present time air transport cannot (except for example in the 
USA, USSR, China or India) be imagined as a purely domestic form of 
transport since the range of present-day aircraft makes it impossible for 
most States to confine themselves to domestic air transport. The speed factor 
plays such a role that, for example, in European transport an average route 
takes in the territory of three or four States if not more. This factor is 
particularly noticeable in the case of the long distance inter-continental 
flights which embrace eight, nine or even more States. 

It is obvious that it is in the air transport sphere that the most national 
interests are encountered, within the very limits of a single flight of a 
given airline. It is therefore extremely important in this connection that the 
judgments of foreign courts concerning the legal problems of the same 
flight can be executed easily so that the damage which may be caused by 
this form of transport either to third parties or to users can be really com- 
pensated. Nevertheless it has to be admitted that in current air law there 
is no ratified convention which provides for the execution of foreign judg- 
ments. The fact that in rail and road law these problems are settled although 
perhaps summarily, whereas they are not in air law which relates to a means 
of transport where the highest speeds are obtained and international legal 
proceedings are frequent, represents one of the fundamental aspects of the 
proposition submitted by the Yugoslav National Committee of the Inter- 
national Chamber of Commerce. 

The Yugoslav National Committee considers it quite illogical that a 
solution has not been found in air transport. It feels that it is due solely 
to a lack of effort in this direction and that the International Chamber of 
Commerce, as the representative of users of air transport, should initiate 
further action in this field, particularly since as has already been seen it 
would not be very advisable to await a general convention on the execution 
of foreign judgments in view of the still numerous objections to such a 
scheme. However, a decision on a given case, such as air transport, where 
such a decision is very necessary, would in the Yugoslav National Com- 
mittee’s opinion, have greater chances of success. 
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B. Amount of Possible Damages Resulting From the Operation of 

Air Transport 

If the international character of air transport can be regarded as a 
decisive argument in favor of such a decision the amount of the damage 
caused in air transport also constitutes a weighty argument in favor of the 
need to solve as soon as possible the problem of the execution of foreign 
judgments in connection with air law. If it were impossible to collect some 
insignificant compensation through the non-execution of foreign judgments 
the situation would not be so serious. But in air transport cases have from 
the outset concerned aircraft which can cause very considerable damage. 
In the history of aviation it is sufficient to mention the serious accident of 
the Zeppelins, such as for example that of the “Zeppelin R-101,” as well as 
many accidents caused by small aircraft with one or two engines and the 
enormous damage caused by the large aircraft with four and six engines, to 
have an idea of the damage this means of transport may cause. Then there 
is the possible damage which unfortunately in the very near future may be 
caused by the turbo jet aircraft which practically reach the speed of sound 
and carry from 100 to 200 passengers. There is one characteristic of the 
damage caused by air transport that does not appear in the other means of 
transport. Owing to the weight on the one hand and the great speed on 
the other, aircraft usually cause damage to third parties who generally 
speaking are not connected with air transport. Suffice it to mention the case 
of a large aircraft crashing on to a block of houses in a town or on to a 
village farm. Here the moral aspect of the damage caused as well as the 
moral obligation to pay compensation are much greater than in the case 
of damage caused by the shipwrecking of a vessel or by the collision of two 
cars or two trains. For other means of transport where the damage is 
usually suffered by users of the transport, this category of damage to a 
third person is much rarer. For this reason it was quite natural that in air 
law a very serious discussion concerning the execution of foreign judgments 
should begin precisely on the subject of the Rome Convention relating to 
damage caused to third parties. For the other means of transport this very 
rare damage is limited to a fairly restrictive zone round the track. One can 
imagine the damage that might be caused through the collision of two cars 
by a part of the car which had flown sideways and injured a passer-by. A 
similar case can also be imagined in the event of a train collision, but where 
air transport is concerned there are no limits to such damage since there 
are practically no fixed lines of communication. 

Furthermore, damage caused by air transport is very considerable even 
in the case of direct damage, first of all because of the large sums involved— 
an aircraft today may be worth several million dollars—and also because the 
goods carried are almost always valuable. In the matter of air passenger 
traffic, although considerable headway has been made in connection with 
safety, the toll of victims in accidents is always close on 100%. All this 
lends support to the argument that damage in air transport either to users 
direct or to third parties is very considerable. The fact that this damage 
may not be compensated is therefore very important both for the develop- 
ment of air transport and for the moral aspect of the whole problem. Failing 
a solution to the problem of the execution of foreign judgments such a situa- 
tion can very easily occur; it is enough to think of the damage that foreign 
airlines could cause to third parties or directly to the users of air transport 
in a transit country like Yugoslavia. If in such a case Yugoslav courts were 
competent it is obvious that their judgments granting compensation to the 
claimant would have no meaning if they could not be executed in the foreign 
country where the financial center of the responsible company is situated. 
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C. Theoretical Study of This Problem So Far 


In the theory of air law the problem of the execution of foreign judg- 
ments has been dealt with in different ways by various authors. This impor- 
tant question is also down on the program of work of certain associations 
and international organizations. As regards the purely theoretical studies 
of certain authors, this report will mention by way of example several 
opinions which, it is felt, show the attitude of legal science on this problem. 

It is interesting to note that few authors turned their attention to this 
problem before the second world war. Among these authors that did, mention 
should first be made of Raphaél Coquoz,!5 who in his work “Le Droit privé 
international aérien” expressed himself in very forthright terms on this 
problem. The author calls for the introduction of standards for the execution 
of foreign judgment not only in the Rome Convention but also in the 
Warsaw Convention since he considers that the absence of such a clause 
similar to that in article 55 of the Berne Convention represents for air 
transport a gap which detracts from the value and scope of the Warsaw 
Convention.16 The same author regrets that the delegates should have 
rejected the Swiss delegation proposal for the introduction in the Rome 
Convention of a clause similar to that of Article 55 of the Berne Conven- 
tion.17 

After the second world war, in Europe as in America, many authors 
studied this problem, among them Cooper,!® Chauveau,!® Otto Riese and 
Jean T. Lacour,?° and two other authors, Professor de Juglart?! and Dr. 
Werner Romang,?? who have recently devoted much thought to this question. 

The doctoral thesis which Dr. Werner Romang devoted in 1958 to the 
problem of the competence of courts and the execution of judgments in 
connection with Swiss private air law and international private air law is 
the first work dealing directly with this problem. The book by André Gar- 
nault?® is also worth mentioning although his activities in this sphere will 
be discussed at greater length in connection with the work of the Interna- 
tional Law Association (ILA). We also broached this problem in an article 
in 1956.24 

This short list of authors in no way means that other authors dealing 
with air law have not examined the question. Mention should also be made 
of Lemoine, Riese and Goedhuis who threw out some ideas on it in their 
books. If one wishes to follow a choronological order it is necessary to cite 
first of all the very interesting study by Professor Cooper on one of the 
drafts of the Rome Convention when it was elaborated. In this article 
Professor Cooper begins with an historical survey of the problem and the 
central idea is the fear that the procedure laid down in the Rome Convention 
will encounter considerable opposition in countries with the Anglo-Saxon 
system of law. Referring to certain court judgments, particularly in the 
United States, Professor Cooper feels that the ratification of the Rome 

15 See Raphaél Coquoz: “Le droit privé international aérien,” Paris, 1938. 

16 See Raphaél Coquoz: op. cit. p. 155. 

17 See Raphaél Coquoz: op. cit. p. 221. 

18 John Cobb Cooper: Recognition of foreign judgments under article 15 of 
proposed revision of Rome Convention, The Journal of Air Law and Commerce, 
1950, No. 2, p. 212. 

“i — Chauveau: “Droit Aérien,” Paris, 1951. Commerce, 1950, No. 2, p. 

20 Otto Riese et Jean Lacour: “Précis de Droit Aérien,” Paris-Lausanne, 1951. 

21 Michel de Juglart: “La Convention de Rome du 7 octobre 1952 relative aux 
dommages causés par les aéronefs aux tiers 4 la surface,” Paris, 1955. 

22 See Dr. Werner Romang: Remark, page 6. 

23 See A. Garnault: “Rapport sur l’exécution des jugements 4 l’étranger en 
droit aérien,” Revue Frangaise de droit aérien, 1954, p. 331. 


24 See Dr. M. Smirnov: “L’exécution des jugements des tribunaux étrangers 
en droit aérien,” Revue Générale de l’Air, No. 1, 1956, p. 17-21. 
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Convention will be a constitutional problem and that in view of the federal 
system a great deal of effort will be needed to persuade the United States to 
accept the provisions of the Rome Convention. 

Mr. Chauveau has a particular view of this subject which will be dealt 
with in the account of the ILA’s work, but at this stage it can be said that 
he regards the creation of an international court for private air law as more 
advisable that the introduction of a system for the execution of foreign 
judgments in the air conventions. On the other hand, in their textbook, 
Professor Otto Riese and Jean Lacour repeatedly declare themselves to be 
very much in favor of this system.25 As early as 1951, in other words before 
the 1952 Rome Convention was signed, these air law experts were writing 
that “despite the statements by the German delegation in Warsaw and the 
Swiss delegation in Rome, the reciprocal judicial recognition of judgments 
by Contracting States was rejected. The result was that the Warsaw Con- 
vention, in certain cases, loses a good deal of its practical value.” These same 
authors propose the revision of the Rome Convention and the introduction 
of a clause on the execution of foreign judgments in the new Rome Conven- 
tion. In his book on the Rome Convention Professor Michel de Juglart 
devotes a whole chapter in the second book (Chapt. 3, pages 165-172) to 
the problem of the execution of foreign judgments. He analyzes the prepara- 
tory work of this Convention dealing with the problem and examines all the 
details of the system introduced in Article 20 of the Rome Convention.?® 
Professor Juglart’s book, especially devoted to the new Rome Convention, 
speaks of the system of the execution of foreign judgments in the particular 
case of damage caused to third parties on the surface. This account never- 
theless represents a full analysis of the problem. 

In the theory of air law it is the thesis of Dr. Werner Romang, subse- 
quently published in book form, which has shed most light on the question. 
The third part of this book (pages 204-257) is devoted to the problem of the 
execution of foreign judgments, a fact which does not mean that very 
interesting data on this subject do not also appear in the first and second 
parts of the book dealing with the main regulations and concepts in air law 
and the problem of the competence of air law courts. The fourth and last 
part of the book devoted to the question of the international court for air 
law is of great importance for the study of the problem of the execution of 
foreign judgments. 

In a chapter which analyzes the whole problem from a legislative point 
of view, Dr. Romang considers the problem of the future of methods for 
executing foreign judgments in connection with air law. Summarizing this 
chapter, it can be said that Dr. Romang is in favor of the extension of the 
Rome Convention system to the other air conventions, nevertheless taking 
into account the characteristics peculiar to the questions dealt with by 
these conventions which sometimes make it essential to depart slightly from 
the Rome system. Dr. Romang says “Provisions which depart from the 
Rome Convention system should be stipulated only if this proves absolutely 
necessary.”’27 

This account of the theoretical analyses of the problem shows that the 
authors dealing with air law recognize the need to introduce stipulations 
about the execution of foreign judgments in the international conventions 
on air law, and many of them regard the Rome Convention and its system 
for the execution of foreign judgments as a model. 





25 The author quotes the very interesting report presented by G. Jacob on 19th 
March 1952 to the French National Committee of the Comité Juridique de |’Aéro- 
nautique which had as its theme “Les régles procédurales dans le projet de la 
Convention de Rome” likewise dealing with the problem of the execution of foreign 
judgments. 

26 See Annex. 
27 See op. cit. p. 260. 
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This review of the theoretical surveys relating to the execution of 
foreign judgments would not be complete without a reference to the work 
of international organizations on this subject. As has already been said, the 
International Law Association has been dealing with the problem since 
1954, particularly in air law. As eminent lawyers are taking part in these 
discussions, a short account of this work will be very useful for clarifying 
the problem. 

The International Law Association embarked on this study after its 
Edinburgh Conference following a report submitted by the distinguished 
French lawyer André Garnault.28 The main thesis of this report was that 
the introduction of the system for execution of foreign judgments in certain 
air law conventions is quite logical and the rapporteur concluded that this 
system should be extended to other air law conventions, first and foremost 
to the Warsaw Convention. The Rapporteur’s idea was to make judgments 
automatically enforceable within the limits of liability laid down in Article 
22 of the Warsaw Convention. That would make it possible to avoid all the 
special cases (particularly Article 25 of the Convention) which, according 
to the judgment of the domestic court give the carrier unlimited liability. 
The very searching discussion in Edinburgh ranged from the opinion of 
Dr. B. Cheng who emphasized the difficulties of Article 25 of the Warsaw 
Convention to the opinion of Professor Chauveau who felt the proposal to 
extend the system of Article 20 of the Rome Convention to other air law 
conventions was less satisfactory than that for setting up an international 
court for private air law disputes which might do away with the problem 
of the execution of foreign judgments. Mention should also be made in this 
discussion of the proposal by the Persian delegate, Mr. Agababaiana, de- 
signed to introduce a compulsory arbitration clause thus making it a great 
deal easier to execute decisions abroad than the judgments of ordinary 
courts. 

The Edinburgh resolution adopted at the conclusion of this discussion 
was as follows: 


“The Conference expresses its thanks to Mr. Garnault for his impor- 
tant and interesting report which has served as a basis for a very inter- 
esting discussion. This discussion showed how urgent such an examination 
was. The Conference refers this problem to the Commission for study and 
at the same time expressed its desire that this subject should be discussed 
at the next Conference.” (Non-official translation.) 

Consequently, at the 47th Conference of the ILA in Dubrovnik, the 
question was the theme of a new report by André Garnault introducing a 
draft additional text to the Warsaw Convention, which reflected the Rap- 
porteur’s main idea that the writ of execution should extend up to the 
ceiling of liability.2® 

This draft also provided for a whole series of causes based in general 
on Article 20 of the 1952 Rome Convention which allowed the court to 
refuse execution of the foreign judgments. 

In Dubrovnik®® the discussion of this draft dealt in general with the 
case of a refusal of execution. The Hungarian delegate, Professor L. Reczei, 
particularly urged the deletion from Article 2, para. f. of the stipulation 
under which execution may be refused in the case where the judgment 
refers to damage provided for under Articles 17, 18 and 19 of the Warsaw 
Convention if the carrier is exonerated from liability under Articles 20 or 
21 of this Convention. At the end of this discussion the Conference adopted 





28 See The International Law Association, Report of the 46th Conference, 
Edinburgh, 1954, chapt. VII, p. 290 and 302-308. 
29 See The International Law Association, Report of the 47th Conference, 
Dubrovnik, p. 146-176. 
_ 30 The Hungarian delegate Professor L. Reczei, the Yugoslav delegate, Dr. M. 
Smirnov and the American delegate Prof. Dr. Aknauth took part in this discussion. 
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a resolution deleting paragraph (f) of Article 2 from the draft, the Rap- 
porteur himself, together with the other delegates, agreeing to this change. 

The question thus entered into its last phase at the ILA and according 
to our information it was not dealt with during the New York Conference 
in 1958. From this it may be inferred in short that there is a resolution 
recommending that the Warsaw Convention be completed by regulations 
introducing the system of the Rome Convention with liability limited to the 
level laid down in Article 22 of the Warsaw Convention.*! 

As the Hague Protocol has solved the question of the revision of the 
Warsaw Convention for a certain time, this plan now remains to be imple- 
mented. 


VI. POSITIVE PROVISIONS CONCERNING THE EXECUTION OF 
FOREIGN JUDGMENTS IN CONNECTION WITH AIR LAW 


A. The System of the Rome Convention on Liability to Third Parties 

on the Surface 

Despite the great and varied activity of legal circles in the sphere of 
aviation which has resulted in several international conventions during the 
last fifty years—ratified or only submitted for ratification—it is character- 
istic that at the present time in air law there is only one convention—the 
Rome Convention of 7th October 1952—with an elaborate system for the 
execution of foreign judgments. Apart from this convention there is still 
the 1954 draft convention on aerial collision which was recently put on the 
program of work of several international organizations and which also 
contains provisions concerning the execution of foreign judgments, gener- 
ally speaking, borrowed from the system of the Rome Convention. There is 
no other convention or draft convention on air law which contains provisions 
covering this important subject. 

Consequently, most of our report will be devoted to the study of the 
Rome Convention system for the execution of foreign judgments since the 
nub of the Yugoslav National Committee’s proposal is precisely the wish 
that this system be extended to all conventions on air law where their 
subject matter so permits. 

The Rome Convention of 7th October 1952 is the modified text of the 
1933 convention on the same subject. Although one of the main causes for 
the revision of the 1933 Rome Convention was the question of the insurance 
coverage for the carrier’s liability, the problem of the execution of foreign 
judgments, to which no solution had been found in 1933, was undoubtedly 
one of the causes of the complete revision of this convention. 

Indeed during the 1933 Rome Conference, the Swiss delegation proposed 
the introduction in the convention of a provision similar to that of Article 
55 of the Berne Convention on carriage by rail.32 

But the majority of delegates were at that time opposed to the inclusion 
of such a provision in the convention, regarding it as a particular question 
with which the Conference was not competent to deal. Accordingly the 
Swiss proposal was rejected by fourteen votes to six and the 1933 Rome 
Convention remained without provisions which would have provided a solu- 
tion to the problem of the execution of foreign judgments. In 1952 in Rome 
a principle was adopted which made it incumbent to find a solution to the 





81In his work already quoted (p. 216), Dr. W. Romang challenges the idea 
contained in this draft. To the writ of execution for the damage limited by Article 
22 of the Warsaw Convention he raises the following objection: “In what way can 
one apply the limitation of the amount after a judgment, where in the event of the 
death of a passenger, those entitled to do so bring an action in different States 
some of which recognize the limited liability of the carrier and others total 
liability.” 

382 See Romang, op. cit., p. 219. 
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execution of foreign judgments. After long discussions Article 20 of the 
Rome Convention?’ laid down a system involving a single competent court 
for disputes arising from this Convention, namely the court of the place 
where the damage occurred. As a logical consequence of this article provid- 
ing for a single court it was necessary to ensure the execution of the judg- 
ments pronounced by this court, failing which many judgments of courts 
that were competent under this convention would not be executed. 

Para. 1 of Article 20, laying down this principle, therefore represented 
a prior condition to the elaboration in para. 4 of the same article, as well as 
in paragraphs 5 to 12 of the principle and execution procedure of foreign 
judgments under this international convention. 

It is necessary to point out that since 1929 air law had the Warsaw Con- 
vention for the unification of certain rules relating to international carriage 
by air which in private international law was a document signed by practi- 
cally all countries in the world, in other words this system of the Rome 
Convention introduced regulations for the execution of foreign judgments 
in a sphere where there is a tradition for international air law to be very 
widely applied. There is ground for hoping that with the ratification of the 
Rome Convention? mankind will have its first far-reaching international 
legal document concerning the execution of foreign judgments. 

Paragraph 4 of Article 20 of the 1952 Rome Convention lays down in 
the first sub-paragraph the principle of the execution of foreign judgments, 
even by default, which would be pronounced by a court competent in con- 
formity with this convention. Such judgments, upon compliance with certain 
formalities prescribed by the laws of the contracting State where execution 
is applied for, are enforceable. 

From a geographical point of view they can be executed in the contract- 
ing State where the residence or principal place of business are of the 
person against whom execution is applied for. However, these judgments 
may also be executed in any other contracting State where the person 
against whom execution is applied for has any assets when the assets he 
possesses in the State where the judgment is pronounced or in the country 
where his residence or principal place of business are, do not suffice to cover 
the cost of the damage which the said person has been ordered to pay. 

It is clear that this principle of the execution of foreign judgments 
which is laid down in such broad terms should be somewhat modified, in 
other words limited to some extent. Para. 5 of Article 20 specifies the 
following cases where the court required to execute a foreign judgment 
may refuse to issue execution: 


(a) the judgment for which execution is sought was given by default 
and the defendant was informed too late to be able to take the 
necessary steps; 

(b) the defendant was not given an opportunity to defend his interests; 

(c) the judgment on which the action is based has already formed the 
subject of another judgment or an arbitral award which, under the 
the law of the State where execution is sought, is recognized as final 
and conclusive; 

(d) the judgment has been obtained by fraud of any of the parties: 

(e) the person by whom the application for execution is made had not 
the right to do so. 


In all the other cases the judgment will be executed abroad since, as 
stated in para. 6 of Article 20, the merits of the case may not be reopened 
in proceedings for execution. 


33 See Annex 1. 
_ 34So far the 1952 Rome Convention has been ratified by the following coun- 
tries: Egypt, Canada, Spain, Luxembourg, Pakistan and lastly Ecuador. 
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The system also provides for the case where the court of the State in 
which execution is sought refuses to issue execution. This is the well known 
case referred to in para. 7 of Article 20 which stipulates that the execution 
may be refused if the judgment is contrary to the public policy of the State 
in which execution is requested. 

Whereas the five cases in para. 5 of Article 20 are purely legal and 
constitute a legal safeguard for persons against whom the execution is 
sought, this last case in para. 7 of Article 20 is of a political nature which 
for the time being cannot be avoided in such matters. However, with the 
development of international relations there is reason to hope that in time 
such considerations will no longer be a ground for not executing foreign 
judgments in connection with air law. 

It is also worth mentioning that para. 8 of Article 20 stipulates that if 
execution of any judgments is refused on any of the grounds referred to in 
sub-paragraphs a, b, or d of para. 5 or in para. 7, a new action may be 
brought in the State where execution has been refused. However, this 
judgment may not award compensation for damage exceeding the amount 
stipulated in the convention. But one year must elapse from the date on 
which the claimant has received notification of the refusal to execute the 
judgment before this new action is brought. 

Para. 9 of Article 20 provides for cases where the court of the State to 
which application for execution is made refuses it if the judgment has been 
rendered in a State other than that in which the damage occurred. The court 
must wait until all the judgments rendered in the State where the damage 
occurred have been satisfied before issuing execution of the judgment. The 
same paragraph also provides for the case where the court applied to also 
refuses to issue execution even for the execution of a judgment given in 
the country where the damage occurred because it has to wait until all the 
particular applications concerning the accident have been collected and sub- 
mitted in the country where the damage occurred so that it may be ascer- 
tained that the limit of liability under the convention has not been exceeded. 
In this latter case the convention provides for an adequate reduction of all 
the applications. 

Para. 10 of Article 20 lays down the principle that the costs of the 
judgment shall be covered by the execution of the judgment. However, the 
court may limit such costs to 10% of the sum for which the judgment is 
rendered enforceable. 

Under para. 11 of Article 20 interest not exceeding 4% per annum may 
be demanded from the date of the judgment in respect of which execution is 
granted. 

The whole system of the Rome Convention is based, as far as the execu- 
tion of foreign judgments is concerned, on a prescriptive rule contained in 
para. 12 of Article 20 under which an application for execution of a judg- 
ment may be made within five years from the date when the judgment 
became final. 

This is therefore a system for the execution of foreign judgments which 
allows for all circumstances and which consequently is much more complete 
than the system of execution contained in the Berne Convention on rail 
transport or in the Geneva Convention for the carriage of goods by road. 

The Rome Convention offers an example which could direct air law along 
a path which, in our opinion, could revolutionize the whole system for the 
execution of foreign judgments. This system based on the practical needs 
of the excellent means of transport the aeroplane represents, while making 
it possible in certain circumstances to refuse execution of foreign judg- 
ments, could become a model for the solution of this problem if cases of 
refusal to issue execution were handled carefully and with a certain amount 
of goodwill on the part of the contracting States. For these States the fact 
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that the system of the Rome Convention would be applied to other air con- 
tions would be proof of the vitality of the new Rome Convention and a factor 
which would further help to speed up its ratification. 


B. The System of the 1954 Draft Convention on Aerial Collision 


Of all the draft air conventions now being thoroughly studied, it is only 
in the draft convention on aerial collision that a clause on the execution of 
foreign judgments has been introduced. This question of aerial collision is 
becoming increasingly important at the present time with the introduction 
of turbo-jet aircraft and above all with the possibility of collision between 
military and civil aircraft flying at roughly the same height. 

But, although it has already been studied in the pre-war work of the 
CITEJA,®> none of the pre-war drafts of this convention tackled the prob- 
lem of the execution of foreign judgments. 

This convention was then prepared by the CITEJA and a final draft text 
was made during its 11th Session. After the war the Legal Committee of 
ICAO again tackled the problem and at its Montreal meeting in 1954, a 
draft was prepared which contained a clause on the execution of foreign 
judgments in principle identical to the clause in Article 20 of the 1952 Rome 
Convention. 

After a pause of nearly five years, this question is once more on the 
agenda of the ICAO Legal Committee and in March 1960 this draft was 
again discussed at the session of an ICAO Sub-Committee. It was for this 
reason that the ICAO sought the opinion of many organizations, including 
the ICC whose Committee on Air Law has examined the question. 

It is probable that in 1961 this preliminary draft in its final version will 
be submitted to an international diplomatic conference and it is therefore 
possible that in the same year a second international convention on private 
air law will contain a clause concerning the execution of foreign judgments. 
This fact will help to support our main thesis that the system of the Rome 
Convention should be extended to all private air law conventions whose 
subject matter itself so permits. 


C. The Absence of Any Clause Dealing With the Execution of Foreign 
Judgments in Other Air Law Conventions (Warsaw Convention and 
Others) 

It has already been stated that apart from the draft Convention on aerial 
collision, the Rome Convention of 1952 is the only example in air law of an 
international text dealing with the execution of foreign judgments. But this 
does not mean that during the elaboration of other conventions proposals 
were not put forward to introduce such clauses, In this connection we shall 
dwell on the 1929 Warsaw Convention and the 1955 Hague Protocol where 
this question was often discussed during the elaboration of these interna- 
tional texts. 

Already in 1925 the first draft the French government submitted to the 
first international conference on private air law contained the following 
Article 11:36 

“Judgments pronounced after trial or by default by the competent 
judge under the provisions of this convention shall be declared enforce- 
able in the signatory States to this convention without a revision of the 
merits of the case.” 

Although this clause immediately came up against considerable opposi- 
tion, Mr. de Vos, Rapporteur of the subsequent work concerning this con- 
vention at the third Session of the CITEJA, introduced the following 
Article 29/II in his draft: 

35 See Dr. M. Smirnov—CITEJA—Son activité, son organisation, Paris, 1936, 


p. 126-127. 
36 As quoted by Romang, p. 214. 
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“In the event of death all action shall be brought before the first court 
to which they have been regularly referred and the judgment rendered 
shall be final and conclusive in all the contracting States.”’37 
Although this clause did not mean the acceptance of the system of execu- 

tion of foreign judgments except in the one case of the death of a passenger, 
it encountered fairly considerable opposition and the enforcement clause 
was rejected by nine votes to eight. 

At the Warsaw Conference the German delegation suggested recognition 
on the basis of reciprocity of judgments under this convention in ail con- 
tracting States. Nevertheless this proposal was also rejected. During the 
discussion on this point at the Warsaw Conference some very interesting 
arguments quoted by Romang were put forward.8 

Many delegates emphasized the fact that there was a similar clause in 
the Berne Conventions. In this connection those opposed to the introduction 
of these clauses in the Warsaw Convention stressed the difference between 
the Berne Conventions and air conventions, particularly on account of Article 
52 of the Berne Conventions which require that the legal practice of the 
State seeking to take part in the Berne Convention be organized in such a 
way as to make the execution of its judgments possible abroad. This Article 
represented in short one of the reasons for refusing the accession of a 
country to the Berne convention. As all States were free to accede to the 
Warsaw convention, it is obvious that such a provision could not enter into 
the Warsaw convention. 

These few, in our opinion, rather interesting facts have been mentioned 
to show that there was a tendency to introduce provisions concerning the 
execution of foreign judgments into the Warsaw Convention. In the absence 
of such provisions and according to Article 28 of the Warsaw Convention 
which provides for the competence of three courts, the claimant in general 
when he chooses the competent court opts for the one where he is most 
certain to receive compensation and not for a national court, which would 
however be more logical and more natural. 

It was expected that the question of the introduction of provisions con- 
cerning the execution of foreign judgments in the Warsaw Convention 
would be raised during the 1955 Hague Conference, convened to revise this 
convention. Before the conference this problem on the execution of foreign 
judgments was entrusted to a Sub-Committee for detailed study. Its conclu- 
sion was rather interesting: 

“The Sub-Committee is of the opinion that this question should not be 
introduced in a convention dealing with a single subject and considers 
that a separate convention would be necessary to deal with the whole of 
the problem of judgments at international level.” 


The Rapporteur, Major Beaumont, did not therefore introduce in his 
draft any provisions concerning the execution of foreign judgments which 
did not figure in the Rio de Janeiro draft. 

At the 1955 Hague Conference this question was again placed on the 
agenda following an Argentine proposal to introduce provisions concerning 
the execution of foreign judgments in the Convention. It is characteristic 
that the Argentinian delegation should have suggested that the provisions 
of Article 20 of the 1952 Rome Convention and those of Article 10 of the 
1954 draft convention on aerial collision should be taken as a basis for the 
provisions of the Warsaw Convention on this subject. The German delega- 
tion supported the Argentinian delegation. Owing to lack of time and the 
absence of any draft of these provisions, the Hague Protocol was completed 
by the following appeal to the ICAO: 


“The Conference, 
Considering that neither the Warsaw Convention nor the Protocol to 





87 As quoted by Romang, p. 215. 
38 See op. cit. p. 216. 
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amend the said convention, signed on 28th September 1955, contains 
rules relating to the execution of judgments rendered under the Con- 
vention or the Protocol 

Invites the International Civil Aviation Organization to consider whether 

it is desirable to include in the Warsaw Convention rules relating to 
procedure in cases arising under the Convention, including the execu- 
tion of judgments.” 

Although the discussion concerning an introduction of provisions about 
the execution of foreign judgments in the Warsaw Convention was thus 
postponed for a certain time, this does not mean that the need to include 
them does not remain. In the section on the theoretical study of this problem 
we referred to the work of the International Law Association which, thanks 
to the efforts of the Rapporteur, André Garnault, has already yielded posi- 
tive results. We therefore consider that the Warsaw Convention represents 
the first field of application for the system of the Rome Convention whose 
cause the Yugoslav National Committee of the ICC pleads. 

Except in the preliminary drafts of the 1938 Brussels Convention®® for 
the unification of certain rules concerning assistance and salvage of aircraft 
or by aircraft at sea, there has been no clause in the other conventions on 
air law dealing with the execution of foreign judgments. During the pre- 
paratory work for the 1938 Brussels Convention and during the ninth 
Session of the CITEJA in 1934, the question of the execution of foreign 
judgments arose once more. The Polish delegate, Professor Babinski, took 
the view that it was necessary to introduce provisions on the execution of 
foreign judgments in the draft Brussels Convention. Professor Ripert was 
of the opposite opinion, feeling that it was illogical to introduce this ques- 
tion, which had still not been solved anywhere in air law, in a convention 
where attachment was the best guarantee for ensuring the payment of 
compensation. Despite the humor of Professor Ripert’s argument (“in prac- 
tice, it is the only way of recovering one’s money since if people are allowed 
to depart they never pay,” he said), we take the view, and so does Dr. 
Romang, that the system of the Rome Convention can also be applied to the 
1938 Brussels Convention since it is sufficient to imagine the case where only 
persons are rescued and where, consequently, any attachment is out of the 
question. 

As has already been said, no provision of this kind exists in any of the 
other conventions or draft conventions on air law, namely: the Convention 
of 29th May 1933 on the precautionary attachment of aircraft, the Brussels 
Convention on assistance and salvage of aircraft or by aircraft at sea of 
29th September 1938, the Geneva Convention on the international recogni- 
tion of rights in aircraft of 19th June 1948, the Draft Convention on aerial 
collision in its 1954 wording, the Draft Tokyo Convention for the unifica- 
tion of certain rules relating to international air carriage by air performed 
by a person other than the contracting carrier, of September 1957. This list 
which has nevertheless omitted many draft conventions elaborated by the 
CITEJA and not accepted by the Legal Committee of the ICAO, or appre- 
ciably modified, so that their elaboration is still under way, such as the 
Draft Convention on the legal status of aircraft, the Draft Convention on 
the legal status of air crew, etc., is a vast field to which the provisions of 
the Rome Convention on the execution of foreign judgments could apply. 


VII. POSITION OF TRANSIT COUNTRIES AT PRESENT IN RELATION TO THE 
EXECUTION OF FOREIGN JUDGMENTS IN CONNECTION WITH AIR LAW 
A. Competence of National Courts to Fix the Amount of Damage Caused 
Above National Territory 
The most logical arguments are those under which the competence of 
national courts has to be established according to the place of the accident 





39 See Romang, p. 225 and 226. 
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or the place where the damage occurred. In air law this logic is even more 
implacable. If the State or its citizens or their property suffer damage as 
the result of an air accident, it is more normal that the competent court for 
dealing with the damage caused should be the court of the place where the 
accident occurred, in other words, where the damage was caused. This court 
can immediately collect on the spot the statement of witnesses, can note all 
the important facts, hold the necessary official enquiries and thus best safe- 
guard the life and property of its citizens. In the case of damage caused to 
third parties this idea seemed so normal that it was finally incorporated in 
the 1952 Rome Convention. However, when there is any question of direct 
damage caused to the citizens and property of foreign States, some hesita- 
tion persists in international legal thinking as to whether the court where 
the accident occurred should remain solely competent. This hesitation is due 
to the fact that in such a case, for example the collision of two foreign 
aircraft over Yugoslav territory, the Yugoslav court would have jurisdiction 
over relations between foreign citizens which would usually only concern it 
for reasons of territorial security. 

The second example concerns the damage caused in accidents by a 
foreign aircraft to a foreign person above Yugoslav territory. In such a 
case the competence of the national court of the place of the accident was 
also challenged during the discussion on international agreements, to such 
an extent that Article 28 of the Warsaw Convention has completely ruled 
out the competence of this court and has left the choice to be made between 
three jurisdictions: 


—the court of the carrier’s place of residence or principal place of busi- 
ness, 

—or that of the place where he has an establishment by which the con- 
tract has been made, or finally, 

—the court at the aircraft’s destination. 


We still, however, consider that the main argument against the national 
competence of the court is the lack of confidence in the judicial authorities 
of that country. But in time, as culture and civilization take root in the 
developing countries, the level of the judicial authorities will not vary very 
much from one country to another and will not give rise to fears as to their 
attitude and objectivity. 

Moreover, a country’s security always requires, although at the present 
time this is much less marked, that the State should have control over what 
happens above its territory. 

Consequently, although we do not feel that the competence of other 
courts is completely ruled out, we do consider that the choice of the juris- 
diction of national courts according to the place of the accident, in other 
words of the damage caused, will gradually prevail. Whence the increasing 
need to find a solution to the problem of the execution of foreign judgments, 
particularly in the case of transit countries. We have already had an oppor- 
tunity of seeing, and we shall again return to this, what the consequences 
can be of the lack of system for the execution of the judgments of the com- 
petent national courts in connection with air law. 


B. Amount of Damage and Possibility of Their Increasing With the 

Development of Space Travel 

We have already referred to the amount of damage that can be caused 
in air transport. With the development of flights in outer space and the 
possibilities of space travel in general, it is obvious that this damage may 
become even greater, considerably so if the height that will be reached by 
these flights in outer space is borne in mind. Consequently, damage in air 
transport will not only increase through ordinary air transport services but 
above all with the development of flights into outer space. Needless to say, 
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the situation of transit countries—and in the case of space travel the whole 
world is a transit country—will be even more difficult and consequently the 
need for the execution of national judgments even greater. 


C. Consequence of the Failure to Execute Foreign Judgment in This Field 


As this fact has already been dwelt on in our report, we merely wish to 
show by means of a few examples what the consequences can be of the 
absence of a system for the execution of foreign judgments, particularly in 
transit countries. 

The essential feature of transit countries is naturally that there are 
more foreign aircraft flying over their territory than their own aircraft 
flying over the territory of foreign countries. The possibility of damage over 
their own territory is therefore greater for transit countries. As there is a 
tendency at the present day in international air law conventions to give 
more importance to the competence of the court of the place where the acci- 
dent occurred, and therefore where the damage was caused, it is obviously 
greatly in the interests of every transit country that its judgments should 
be easily and properly executed abroad. It is sufficient to think of a foreign 
aircraft which flies over a transit country and causes some damage. The 
competent national court which decides on the compensation to be paid by 
a foreign air line depends entirely on the good will of the foreign country 
which in regular proceedings—usually very slow and burdensome for the 
execution of a foreign judgment—may very easily refuse the applications 
for execution of the said judgment. Thus the only course left to the victim 
is to make a direct application to the court of the country where the person 
responsible for the damage has property and financial means and the role 
of the previous national judgment will then depend on the legislation of the 
said country. 

Many similar cases can be imagined and it is a mistake to think that in 
the system of the Warsaw Convention such cases are few and far between. 
It is easy to imagine a French aircraft flying from Paris to Belgrade with 
a Yugoslav passenger. If an accident occurs anywhere between Paris and 
Belgrade, equally well outside Yugoslav territory, according to Article 28 of 
the Warsaw Convention the Yugoslav national court will be competent and 
it is highly probable that Yugoslav passengers or their next-of-kin will 
choose this court. The result will be the same as in the previous example, 
the judgment of the Yugoslav court against the French airline under these 
conditions will depend entirely on the goodwill of French legislation. The 
other conventions on air law can also provide many examples where the 
transit country will be interested in the execution of its judgments. For 
example, with the Brussels Convention on assistance to and salvage of 
aircraft it is easy to imagine the case where Yugoslav aircraft have helped 
foreign aircraft and where the claim for compensation will be judged in 
accordance with Yugoslav laws and consequently the need for execution will 
be very clear. 

In concluding this chapter on the importance of this question for transit 
countries we should like to stress once again the fact that it is not merely 
the matter of the competence of the Yugoslav court to fix the compensation 
to be paid to third parties, but in general the competence of the Yugoslav 
court which should not necessarily be that of the court of the place where 
the accident occurred or the damage caused. 


VIII. WAYS OF SOLVING THESE PROBLEMS IN AIR LAW 
A. An International Convention, the Solution of the Problem of the 
Execution of Foreign Judgments in Connection With Air Law 


As has already been seen, on several occasions delegations to inter- 
national conferences as well as the rapporteurs of the various draft air 
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conventions have stressed the fact that it would be wise to wait before 
introducing provisions concerning the execution of foreign judgments in 
certain conventions and that it would be better to draw up a general con- 
vention on the execution of foreign judgments in connection with air law. 
While on the whole accepting the theoretical arguments behind this thesis 
we consider that it is methodologically much more correct and logical to 
take one convention after another and to introduce during the elaboration 
of new conventions the provisions concerning the execution of foreign 
judgments based on the system of the Rome Convention. As regards the 
existing conventions which do not contain these provisions, the system 
followed by André Garnault’s plan for the Warsaw Convention should be 
followed, in other words introduce amendments on the execution of foreign 
judgments in existing conventions. The main reason why we consider this 
system better—and this can be seen more clearly from a study of the Con- 
vention on aerial collision and the Warsaw Convention—is that each conven- 
tion has certain specific features which may modify the system of the Rome 
Convention while retaining its fundamental principles. We do not think it 
advisable to wait for a general convention and methodologically it is more 
convenient to complete certain conventions with provisions concerning the 
execution of foreign judgments based on the system of the Rome Convention. 


B. Creation of an International Court for Air Law Disputes 

The idea of creating an international judicial authority in the field of 
private air law originated from Professor Albert de la Pradelle who, on 
behalf of the French government, raised the question during the 1933 Rome 
Conference in the course of a discussion on the creation of a body which 
would be empowered to interpret the international private air law conven- 
tions. This idea led to the scheme for an international judicial authority 
for private air law and several suggestions were made for including the 
proposal by Herman Déring who wanted the CITEJA to become the inter- 
national court for air law, as well as our own, much more modest one, that 
the CITEJA should act as a court of first instance with the right of appeal 
to an international court which would be set up later.4° Raphaél Coquoz has 
also written about this problem. After the war the main advocate of the 
idea was Mr. Chauveau who thought it was much more advisable to set up 
this judicial authority than the complicated system for the execution of 
foreign judgments. The International Law Association entrusted Mr. Chau- 
veau with the preparation of a report on this subject which he submitted to 
the ILA Conference in Dubrovnik.*! 

In an appendix to his report, Mr. Chauveau included a draft convention 
on the creation of an international court for private air law containing 
27 Articles. Professor Chauveau’s basic idea is that the principal objection 
to the execution of foreign judgments has always been misgivings about the 
quality and level of the foreign judicial authorities. This objection would be 
completely ruled out by the creation of an international judicial authority 
where the level of the judges would be such that no objection would be pos- 
sible. However, the discussion in Dubrovnik showed that this problem was 
not simple either as regards the competence of such a court or the cases 
that would be brought before it. It was for this reason that the resolution 
adopted in this connection, while admitting the principle underlying Pro- 
fessor Chauveau’s report, called for the creation of a Sub-Committee to 
draw up the final text of such a convention. The German lawyer Dr. Gerd 
Rynck subsequently replaced Professor Chauveau as Rapporteur and this 
question is still on the agenda of the ILA. 


This account shows that the creation of a special international judicial 





40 See Dr. Smirnov, op. cit. 
41 See ILA report quoted a ain 1956, p. 181. 
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authority in addition to the International Court at The Hague encounters 
fairly considerable difficulties and it is therefore very difficult to say when 
a convention on the creation of a judicial authority may be expected to 
replace a system for the execution of foreign judgments. 

While therefore adopting Professor Chauveau’s theoretical argument 
concerning the possible need to create a body with international judicial 
authority for private air law disputes requiring special knowledge by the 
judges in question, we nevertheless feel that the solution of the problem of 
the execution of foreign judgments we propose is the best and speediest one. 


C. Solution of the Problem of the Execution of Foreign Judgments by the 
Introduction in the Other Air Law Conventions of New Standards 
Differing From Those of the Rome Convention 
It has already been stated that the introduction of the system for the 

execution of foreign judgments in the Rome Convention in other air conven- 

tions or draft and preliminary draft conventions could not work in certain 
cases without some departure from this system in view of the specific nature 
of the fields covered by the conventions in question. 

However, we advocate a system where the basic principles of the system 
of the Rome Convention will be preserved in the other conventions. It is 
this that has been done in the draft convention on aerial collision which 
seems to us the best argument in favor of this thesis. But there is still 
another argument which pleads in favor of the application of the system of 
the Rome Convention and against the creation of new special standards for 
the execution of foreign judgments in the other air law conventions, This 
argument is the logical outcome of the desire to achieve a certain legal 
unity, which will very favorably influence the uniform application of the 
principle of the execution of foreign judgments in all private air law as 
well as the training of legal officials who will draw up a body of uniform 
court rulings. These are the reasons for which we consider that it is not 
necessary to introduce new standards for the execution of foreign judg- 
ments in other air conventions but that an attempt should be made to intro- 
duce into them exactly the system of the Rome Convention which is the 
outcome of long preparation and joint work by the most eminent lawyers 
in the field of air law. 


D. Our Proposal—Application of the System of the Rome Convention to 
All the Other Air Law Conventions Which Are Not Yet Ratified or 
Are Still at the State of Preliminary Drafts, or Drafts, or Else Are the 
Subject of Preliminary Study by the Competent Organizations 
(ICAO, ICC, ILA, etc.) 


Our report so far has shown that the Yugoslav National Committee of 
the ICC advocates the application of the system contained in Article 20 of 
the Rome Convention on the execution of foreign judgments to the other 
air law conventions. We have already stated that we are not thinking in 
terms of a textual transfer of these provisions but of the transfer of the 
basic principles of the system. The study of André Garnault’s proposal 
concerning the convention which is intended to complete the Warsaw Con- 
vention has already indicated that in certain conventions several changes 
will be necessary owing to the diversity of the subject matter dealt with. 
The main thing is therefore to preserve the spirit of this system elaborated 
on the basis of considerable experience and various preliminary drafts, 
themselves the object of lengthy discussions and compromise solutions 
within the Legal Committee of the ICAO. 

As we have already said, in our opinion it is of great importance to 
make possible the introduction in the other private air law conventions of a 
system for the execution of foreign judgments which could subsequently 
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serve as the basis for the establishment of a special convention on air law. 
There are many conventions and draft conventions where the provisions 
relating to the execution of foreign judgments could be introduced. In the 
first place, there is the Warsaw Convention, then the Convention for the 
unification of certain rules relating to the precautionary attachment of 
aircraft, the Convention on the international recognition of rights to air- 
craft, the special preliminary draft Convention relating to the ownership 
of aircraft and the aeronautical register, the preliminary draft relating to 
mortgages and liens and other guarantees on aircraft, the draft Convention 
on the legal status of the aircraft commander, the draft Convention on the 
legal status of air crew, the draft Convention on combined transport, the 
draft Convention on tourist air travel, the draft Convention on general 
average, the Tokyo draft on the hire, charter and interchange of aircraft, 
the Convention on assistance and salvage of aircraft or by aircraft at sea, 
the draft Convention on aerial collision, etc. 

The list of these conventions is very long and to it could be added many 
other varied problems which have not reached the stage of preliminary 
drafts, such as, for example, the problem of a convention on the overall 
limitation of carriers’ liability for all damage, the problem of the interpre- 
tation of private air law texts and lastly, the problem of the creation of a 
two-tier international judicial authority for private air law. 

Sooner or later all the conventions will be examined by an international 
diplomatic conference and, in our opinion, it is necessary that the ICC 
should without delay draw the attention of governments and public opinion 
to the need to institute a system for the execution of foreign judgments 
based on the Rome Convention whose system will be analyzed in Chapter IX. 


IX. APPLICATION OF THE SYSTEM OF THE ROME CONVENTION TO THE OTHER 
AtR LAW CONVENTIONS AS THE BEST SOLUTION OF THE PROBLEM 


A. Impossibility of Waiting for an International Convention to Solve 
Completely the General Problem of the Execution of Foreign Judgments 
One of the main arguments of our thesis is the profound conviction that 

it is impossible to await, as certain authors suggest, the solution of this 

problem by an international convention which would solve in general the 
problem of the execution of foreign judgments. Although recently some 
headway has been reported in narrowing the gap between the opposing legal 
points of view throughout the world, it is still too early to think of conclud- 
ing a convention on the execution of foreign judgments, as was the case 

for the rules of arbitration in Geneva in 1927 and in New York in 1958. 

Already the example of these conventions shows that even in the rules of 

arbitration it is difficult to secure complete ratification. In the case of legal 

decisions which are coercitive and not dependent on the goodwill of the 

parties, it will be even more difficult to achieve agreement on ratification. 
It is therefore essential not to await such a general solution in a sphere 

like transport law. Moreover, we have a fairly clear example of this in the 

Berne Convention on railway law as well as in the Geneva Convention on 

road law. Both these conventions have provided particular solutions in their 

spheres. 


B. Pointlessness of Awaiting a General Convention of This Kind in 

Air Law 

As has already been stated, and this is the second main argument in 
favor of our thesis, it would be pointless to wait for a general convention 
on the execution of foreign judgments in connection with air law, but it 
would be advisable to start with particular conventions, introduce the system 
of the Rome Convention so that ultimately a general solution may be 
achieved for the execution of foreign judgments in connection with air law. 
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In our opinion to wait for a general solution of this kind would be a 
deliberate waste of time. Furthermore, to seek particular solutions in each 
convention would be tantamount to consciously rejecting a unified approach 
in this connection. Accordingly we consider that it is essential not to wait 
for an international convention providing a general solution to the problem 
of the execution of foreign judgments in ordinary law, or such a convention 
in air law, but to concentrate on applying the system of the Rome Conven- 
tion to other air law conventions. 


C. Ratification of the Rome Convention and Remark by the American 
Delegate Prof. John Cobb Cooper at the Meeting of the ICC’s Committee 
on Air Law in Paris on 6th April 1959 


The problem of the ratification of the Rome Convention is a difficult one 
which even until recently seemed insoluble. 

Now that a certain number of countries have already ratified the 1952 
Rome Convention,*? the outlook for our problem is more favorable. With the 
ratification of this convention an increasing number of States are intro- 
ducing it into their domestic legislation and consequently into their system 
for the execution of foreign judgments as well. The system is therefore 
becoming increasingly known and, we trust, also increasingly popular. 

In this connection mention should be made of a very serious remark 
uttered by the United States delegate, the distinguished American lawyer, 
Prof. John Cobb Cooper, at the meeting of the ICC’s Committee on Air Law 
on 6th April 1959 in Paris. He pointed out that in proposing a solution to 
the problem in this report very careful attention should be paid so as not 
to create fresh difficulties for the ratification of the Rome Convention, while 
very strict heed should be paid to the fact that, as Prof. Cooper4? had 
already shown, Anglo-Saxon law does not easily accept provisions such as 
those contained in Article 20 of the Rome Convention. 

For this reason, in drawing up this report we have been careful to see 
that our proposal assists the ratification of the Rome Convention by giving 
it, i.e. its system for the execution of foreign judgments, much greater 
importance and in this way popularizing the system which for certain States 
represents precisely one of the most difficult questions raised by the ratifica- 
tion of the said convention. 

We therefore consider that the proposal even considered from this point 
of view not only does not hinder the ratification of the Rome Convention but, 
on the contrary, tends to remove the difficulties in the way of its ratification. 


D. System of Article 20 of the Rome Convention** 


The most important part of this system is that which lists the cases 
where the execution of a foreign judgment may be refused. 

These cases, in the Rome Convention, are such that, on the one hand, 
it gives full safeguards to the country where the foreign judgment is sought 
(in particular § 7 which speaks of public policy), since in no case will its 
conception of law be violated while the safety and property of its citizens 
will be taken care of as far as the level of the authority of the country 
seeking the execution of judgment is concerned. Furthermore the reasons 
quoted for refusing execution of the foreign judgments are such that they 
do not represent a risk for the country seeking the execution of judgments 
that its application will always be rejected. The reasons quoted under (a), 
(b), (ce), (d) and (e) of § 5 of Art. 20 are such that in the domestic law 
of each country they represent grounds for quashing a judgment. In other 
words they are reasons based on the universal conception of law and justice 





42So far the Rome Convention has been ratified by the following States: 
Egypt, Canada, Spain, Luxembourg, Pakistan and Ecuador. 
43 See remark 4 on page 12. 
44 See Annex 1. 
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which will therefore never serve as a mere pretext for refusing the execu- 
tion of the judgment or as grounds unrelated to the law. 


E. Recommendation to Apply This System to Other Conventions on 

International Private Air Law 

Bearing in mind all that has been said, the Yugoslav National Committee 
of the ICC considers that these provisions represent an adequate safeguard 
for the regular development of air transport as regards the damage which 
may be caused by this form of transport and consequently it feels that this 
system should be introduced in the other conventions and texts concerned 
with international private air law. 

As two new conventions, namely the convention on aerial collision and 
the convention on the hire, charter and interchange of aircraft, are about 
to be adopted, we consider that this proposal, particularly as far as the 
second convention is concerned, presents a certain urgency since neither this 
draft nor indeed the Warsaw Convention itself which it completes, contain 
any provision concerning the execution of foreign judgments. 


F. Recommendation That in the New Draft Convention Governing Legal 
Relations in Outer Space a System for the Execution of Foreign 
Judgments Similar to That of the Rome Convention Be Applied 
For some time now much has been said about legal problems connected 

with flights in outer space and the elaboration of a draft convention on this 

subject. 

In view of the fact that space aircraft can also cause considerable dam- 
age, there is no doubt whatsoever that the question of compensation for 
such damage will be the cause of legal proceedings which will culminate in 
judgments. 

The Yugoslav National Committee of the ICC considers that provisions 
concerning the execution of judgments should forthwith be introduced into 
the draft of such a convention governing legal relations in outer space 
since it is certain that with the development of space flights the possibility 
of such damage will also be increased. In this connection it is very important 
to avoid, at least on this question, conflicts over air law standards and 
future astronautical law by introducing provisions in this new convention 
on outer space flights concerning the execution of foreign judgments based 
on the system of the Rome Convention. 


CONCLUSION 


With Yugoslavia’s national interests as the air transit country par 
excellence as its point of departure, the Yugoslav National Committee of 
the ICC considers that the solution it puts forward in this connection should 
make a positive contribution to the improvement of conditions and relations 
in a sphere where international disputes may very easily arise. The Yugo- 
slav National Committee is anxious that the approach should be realistic in 
accordance with the ICC’s traditions. Aware as it is that the time has not 
yet come when notions such as public policy of one country or another can 
be easily dismissed as a legal anachronism, it regards its proposal as very 
realistic. As such notions still represent factors without which a genuine 
international agreement is inconceivable, the Yugoslav National Committee 
of the ICC believes that its proposal will be able to count on the support of 
other members of the ICC. 

The Committee is also aware that this proposal will lead to discussions 
on problems such as the priority of the court of the place where the damage 
occurred over other competent courts. 

All those questions are of great importance for the development of air 
transport and if a discussion of them ensues as a result of this proposal, the 
Committee will feel that it has done a useful job in this sphere. 
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At all events the Committee believes that the proposal will contribute to 
a better development of air transport throughout the world, in other words 
to a better development of international relations in general as well. This is 
a positive step at a time when efforts are being made to strengthen all these 
relations. 

Accordingly, the Yugoslav National Committee of the ICC would like 
to submit to the Committee on Air Law the following proposed resolution: 


The International Chamber of Commerce draws the attention of 
governments and of the international organizations dealing with 
air transport problems to the need, in order to achieve a better 
solution of the problem of the execution of judgments of foreign 
courts in connection with air law, to include in conventions on 
international air law the system described in Article 20 of the 
Rome Convention of 7th October 1952 on damage caused by foreign 
aircraft to third parties on the surface. 


ANNEX I 


SYSTEM OF EXECUTION OF JUDGMENTS OF FOREIGN COURTS IN THE 
ROME CONVENTION ON DAMAGE CAUSED BY FOREIGN AIRCRAFT 
TO THIRD PARTIES ON THE SURFACE 


Article 20 


1. Actions under the provisions of this Convention may be brought only 
before the courts of the Contracting State where the damage occurred. 
Nevertheless, by agreement between any one or more claimants and any one 
or more defendants, such claimants may take action before the courts of 
any other Contracting State, but no such proceedings shall have the effect 


of prejudicing in any way the rights of persons who bring actions in the 
State where the damage occurred. The parties may also agree to submit 
disputes to arbitration in any Contracting State. 

2. Each Contracting State shall take all necessary measures to ensure that 
the defendant and all other parties interested are notified of any proceed- 
ings concerning them and have a fair and adequate opportunity to defend 
their interests. 

3. Each Contracting State shall so far as possible ensure that all actions 
arising from a single incident and brought in accordance with paragraph 1 
of this Article are consolidated for disposal in a single proceeding before 
the same court. 

4. Where any final judgment, including a judgment by default, is pro- 
nounced by a court competent in conformity with this Convention, on which 
execution can be issued according to the procedural law of that court, the 
judgment shall be enforceable upon compliance with the formalities pre- 
scribed by the laws of the Contracting State, or of any territory, State or 
province thereof, where execution is applied for: 

(a) in the Contracting State where the judgment debtor has his resi- 
dence or principal place of business or, 

(b) if the assets available in that State and in the State where the 
judgment was pronounced are insufficient to satisfy the judgment, in 
any other Contracting State where the judgment debtor has assets. 

5. Notwithstanding the provisions of paragraph 4 of this Article, the court 
to which application is made for execution may refuse to issue execution 
if it is proved that any of the following circumstances exist: 

(a) the judgment was given by default and the defendant did not 
acquire knowledge of the proceedings in sufficient time to act 
upon it; 





210 JOURNAL OF AIR LAW AND COMMERCE 


(b) the defendant was not given a fair and adequate opportunity to 
defend his interests; 

(c) the judgment is in respect of a cause of action which had already, 
as between the same parties, formed the subject of a judgment or 
an arbitral award which, under the law of the State where execu- 
tion is sought, is recognized as final and conclusive; 

(d) the judgment has been obtained by fraud of any of the parties; 

(e) the right to enforce the judgment is not vested in the person by 
whom the application for execution is made. 

6. The merits of the case may not be reopened in proceedings for execution 
under paragraph 4 of this Article. 

7. The court to which application for execution is made may also refuse 
to issue execution if the judgment concerned is contrary to the public policy 
of the State in which execution is requested. 


8. If, in proceedings brought according to paragraph 4 of this Article, 
execution of any judgment is refused on any of the grounds referred to in 
sub-paragraphs (a), (b) or (d) of paragraph 5 or paragraph 7 of this 
Article, the claimant shall be entitled to bring a new action before the courts 
of the State where execution has been refused. The judgment rendered in 
such new action may not result in the total compensation awarded exceeding 
the limits applicable under the provisions of this Convention. In such new 
action the previous judgment shall be a defense only to the extent to which 
it has been satisfied. The previous judgment shall cease to be enforceable as 
soon as the new action has been started. 

The right to bring a new action under this paragraph shall, notwith- 
standing the provisions of Article 21, be subject to a period of limitation of 
one year from the date on which the claimant has received notification of 
the refusal to execute the judgment. 


9. Notwithstanding the provisions of paragraph 4 of this Article, the court 
to which application for execution is made shall refuse execution of any 
judgment rendered by a court of a State other than that in which the dam- 
age occurred until all the judgments rendered in that State have been 
satisfied. 

The court applied to shall also refuse to issue execution until final judg- 
ment has been given on all actions filed in the State where the damage 
occurred by those persons who have complied with the time limit referred 
to in Article 19, if the judgment debtor proves that the total amount of 
compensation which might be awarded by such judgments might exceed the 
applicable limit of liability under the provisions of this Convention. 

Similarly such court shall not grant execution when, in the case of actions 
brought in the State where the damage occurred by those persons who have 
complied with the time limit referred to in Article 19, the aggregate of the 
judgments exceeds the applicable limit of liability, until such judgments 
have been reduced in accordance with Article 14. 

10. Where a judgment is rendered enforceable under this Article, payment 
of costs recoverable under the judgment shall also be enforceable. Neverthe- 
less the court applied to for execution may, on the application of the judg- 
ment debtor, limit the amount of such costs to a sum equal to ten per centum 
of the amount for which the judgment is rendered enforceable. The limits 
of liability prescribed by this Convention shall be exclusive of costs. 

11. Interest not exceeding four per centum per annum may be allowed on 
the judgment debt from the date of the judgment in respect of which execu- 
tion is granted. 

12. An application for execution of a judgment to which paragraph 4 of 
this Article applies must be made within five years from the date when such 
judgment became final. 
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COMMISSION ON AIR TRANSPORT MEETING 
PARIS, MARCH 1960 


Recommendations re Liberalization of European Air Transport and 
Liberalization of Air Freight 


During the Commission on Air Transport of the ICC meeting held in 

Paris, 22 March 1960, the following two matters were amongst those 
discussed : 
1. The Commission considered the amendments presented by the United 
Kingdom and Swedish National Committees to the draft recommendation 
on the Liberalization of European air transport, which had been discussed 
at the November Session of the Commission, and after a lengthy debate 
adopted the following recommendation for submission to the 94th Session 
of the ICC Council. 


LIBERALIZATION OF EUROPEAN AIR TRANSPORT 


Draft Recommendation 


adopted by the Commission*® 
for submission to the 94th Session of the ICC’s Council 

The creation of the European Civil Aviation Conference (ECAC) in 
1954 was warmly welcomed by the ICC. 

Several attempts have been made by the ECAC to remove the obstacles 
that have been placed in the path of freedom of competition between airline 
operators and thereby also the freedom of choice for transport users. These 
efforts have always been supported by the ICC, which has repeatedly stressed 
the strong desire of users that the air transport industry be allowed to 
develop under liberal economic conditions. 

The ICC wishes to express its hope that the ECAC will make use of the 
Committee on Coordination and Liberalization (COCOLI) for renewed 
efforts to abolish all restrictions and practices which hinder the expansion 
of scheduled and non-scheduled air transport. The opportunity for the ICC 
to send observers to the COCOLI meetings would be appreciated. 

At the first meeting of COCOLI at Paris in November, 1959, the Presi- 
dent of ECAC in his opening statement pointed out various possible ways to 
abolish the prevailing restrictive conditions. The ICC wishes to express its 
appreciation of those constructive suggestions and will support any reason- 
able measures designed to achieve the greatest possible liberalization and 
cooperation in the field of air transport. It supports especially the idea of 
creating a code of liberalization for air transport similar to the code of 
liberalization of exchange already adopted by the OEEC. 

The ICC has noted with satisfaction that there is a general trend in the 
OEEC countries towards liberalization of trade and shipping policy, and 
considers that the evolution of civil air transport policy should follow the 
same trend. 

The ICC strongly recommends therefore that in the best interests of 
users of air transport and carriers European governments and the ECAC 
strive for liberalization giving priority to non-discriminatory measures of 
liberalization and create favorable conditions for the airlines to decide on 
their operation in the light of economic and commercial factors and accord- 
ing to sound business principles. 

The ICC requests the ECAC to take into consideration the above- 
mentioned observations which represent the view of users of air transport 
and of carriers. 

2. The Commission adopted the following recommendation, also for sub- 
mission to the 94th Session of the ICC Council. This replaces the resolution 





45 The U.S.A. delegation abstained from voting. 
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on Liberalization of Air Freight adopted by the Commission during its 
November 1959 Session. 


LIBERALIZATION OF AIR FREIGHT 


Draft Recommendation 


adopted by the Commission‘*® 
for submission to the 94th Session of the ICC’s Council 


The shipping of goods by air is of increasing importance to the world 
economy and international trade. Further development of air freight favors 
merchants, for instance, because they do not have to hold large stocks when 
they can be sure of prompt replenishment, and consequently better spread 
of capital is practicable. The ICC is therefore in favor of liberalization of 
air freight which should be pursued as a part of the general liberalization 
of air transport. 

The International Chamber of Commerce notes with satisfaction that 
continuous efforts are being made by the European Civil Aviation Confer- 
ence (ECAC) to improve the conditions under which air carriers can trans- 
port their freight in Europe. It welcomes in particular, Recommendation 
No. 40 of the Third Session of ECAC in March, 1959 for the “Liberaliza- 
tion of Freight Traffic Rights on Scheduled Services” and considers that 
this Recommendation, if really implemented, can constitute a positive, 
though modest, step towards greater freedom for the carriage of freight 
by air. 

The ICC has observed that the above-mentioned Recommendation was 
the subject of discussion at the meeting of the International Civil Aviation 
Organization (ICAO) in San Diego in June, 1959 but an agreement could 
not be reached on the adoption of a similar recommendation for world wide 
application. While appreciating the greater difficulty inherent in an arrange- 
ment suitable for conditions in more than one geographical region, the ICC 
hopes that the ICAO will continue to keep this matter under consideration, 
with a view to arriving at a multilateral solution as soon as possible. 

Pending a multilateral solution the ICC strongly urges that continuous 
efforts be made by governments individually for the gradual liberalization 
of air transport and in particular that of freight in order to make it possible 
for users to take full advantage of the facilities offered by modern civil 
aviation in the field of freight transportation whenever and wherever they 
so require. 


V. INTERNATIONAL FEDERATION OF AIR LINE 
PILOTS ASSOCIATION (IFALPA) 


REPORT OF THE 15th ANNUAL CONFERENCE 
ISTANBUL, MARCH 1960 


The 15th Annual Conference, held in Istanbul 22-29 March, 1960, made 
recommendations for the standardization of the contents of Flight Manuals, 
adopted a resolution setting out its views on the operational requirements 
of a long range navigational aids system and approved recommendations 
and resolutions on a number of other technical matters including: vertical 
separation, runway and taxiway lighting and marking, runway surfaces, 
non-visual approach aids, jet operations requirements and standards of 
competency of ATS personnel. A special study group was established to 
look into problems related to the introduction of supersonic aircraft in 
commercial air transport. 

Resolutions were adopted opposing retirement or restriction of pilots 





46 The German delegation abstained from voting. 























INTERNATIONAL 213 

























at a fixed age, except where such a fixed limit has been agreed through 
collective bargaining as part of a pension scheme, as it was considered that 
age was not an accurate measure of ability to comply with minimum medical 
and competency standards. The Conference also initiated a study of flight 
and duty time limitations for aircraft with a normal cruising speed in 
excess of 300 knots. 

There was much interest in the preparations for the ILO Tripartite 
Civil Aviation Conference to be convened in September 1960 and, especially, 
on the question of IFALPA’s representation at the Conference (which it 
has been invited to attend as an observer) in relation to the role to be 
played at the Conference by the ITF (International Transport Workers’ 
Federation). 

The Conference endorsed the “Draft Convention on Offenses and Certain 
Other Acts Occurring on Board Aircraft” drawn up at Munich in August 
1959 and resolved that every endeavor be made to preserve its content 
without modification during any subsequent processing since there was 
some fear that the Draft Convention might be weakened before international 
acceptance. 











DIGEST OF RECENT CASES 


AIRCRAFT-AUTO CRASH — RES IPSA LOQUITUR — NEGLIGENCE 


Rehm v. United States 
6 Av. Cas. 17,999 (E.D. N.Y., April 12, 1960) 

The plaintiffs moved for partial summary judgment, seeking to adjudge 
the defendant liable and to direct further proceedings to determine quantum 
of damages for personal injuries alleged to have been sustained when an 
Air Force plane struck the plaintiffs’ automobile. Plaintiffs’ contention that 
there was no genuine issue of liability and that the doctrine of res ipsa 
loquitur made the judgment appropriate was rejected by the court. It held 
that even though res ipsa loquitur is sufficient to establish prima facie negli- 
gence of the defendant, it is not conclusive proof thereof. The plaintiffs 
needed to sustain their claims by a preponderance of the evidence and the 
question of negligence was one to be determined by the trier of the facts. 

Similar case: Galef v. American Airlines, Inc., 6 Av. Cas, 17,952 (N.Y. 
Sup. Ct., N.Y. County, March 17, 1960). 


AIRCRAFT COLLISION — TOWER OPERATORS’ 
RESPONSIBILITY — NEGLIGENCE 


United States v. Schultetus 
6 Av. Cas. 17,991 (5th Cir., April 18, 1960) 


The Court of Appeals reversed a decision holding two airport control 
tower operators negligent for their failure to give a warning light signal to 
two planes which collided over the airport. The operators were found to 
have discharged their duties when they radioed one of the pilots informing 
him of the presence of the other plane. There was no duty to warn the planes 
by signal light since the planes were operating under visual flight rules and 
the tower operators were entitled to believe that the pilots in the exercise of 
their direct and primary responsibility would avoid a collision. 


AIRPLANE CRASH — PASSENGER KILLED — BASIS OF RECOVERY 


Kilberg v. Northeast Airlines, Inc. 
6 Av. Cas. 17,988 (N.Y. App. Div., April 12, 1960) 


The plaintiff alleged that the defendant breached its implied contract of 
safe carriage by the negligent operation of its plane which culminated in 
its destruction in Massachusetts and the death of the plaintiff’s intestate, a 
passenger for hire. By predicating the cause of action upon the breach of 
a contract made in New York, the plaintiff sought to avoid the recovery 
limitations of the Massachusetts death statute. This theory was rejected by 
the court which held that the cause of action, although couched in language 
alleging a breach of contract, was in fact one for a breach of duty through 
negligence, Relief, if any, could only be obtained upon proof the defendant 
was negligent and therefore the laws of Massachusetts where the injury 
occurred governed the extent of the damages which might be recovered. 
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DIGEST OF RECENT CASES 


INJURY IN AIR TERMINAL — INSURANCE COVERAGE — 
PART OF AIR TRAVEL 


Great American Indemnity Co. v. Pepper 
6 Av. Cas. 17,939 (Tex. Civ. App., March 25, 1960) 


The plaintiff who was injured by falling on a step in an air terminal 
while changing planes sought recovery under an accident insurance policy 
which covered bodily injuries while a passenger in an aircraft on a regularly 
scheduled passenger trip. Defendant-insurer contended that the policy was 
not applicable unless the plaintiff was physically in an airplane at the time 
of the injury. Although the court conceded that the policy was susceptible of 
such an interpretation, it affirmed the trial court’s decision, holding that the 
insured was covered while she had the status of a passenger. It held that 
language in an insurance policy which is capable of two constructions must 
be construed most favorably to the insured. It found that the intent of the 
policy to exclude injuries sustained by insured in the terminal building was 
not so certain as to make it wholly unreasonable to say that the insured was 
insured, 


JUDICIAL REVIEW — CAB ORDER — ROUTE AWARD 


Braniff Airways, Inc. v. Civil Aeronautics Board 
6 Av. Cas. 17,894 (D.C. Cir., March 11, 1960) 


Plaintiff challenged an order of the Civil Aeronautics Board authorizing 
a competing service. The contention that the finding of public convenience 
and necessity must be supported by evidence of the carrier’s detailed pro- 
posals of schedules, equipment, accommodations, and facilities was held 
invalid. The court held that carriers are authorized to change schedules, 
equipments, accommodations, and facilities as development of the business 
and demands of the public shall require and thus the information need not be 
given in support of public convenience and necessity. 


LAND CONDEMNATION — STATUTORY COMPLIANCE — 
WRIT OF ASSISTANCE 


Wisconsin v. Berg et al. 
6 Av. Cas. 17,890 (Wis., March 9, 1960) 


After the State Aeronautics Commission had filed an award for damages 
for the appellee’s property which was required for the establishment of an 
airport, money was tendered to the appellee who refused it and continued in 
possession of the land still claiming title. The money was then deposited with 
the clerk of the circuit court to be held for benefit of the appellee and the 
appellant sought a writ of assistance. On appeal from the denial of the trial 
court for such writ, it was held that the appellant was entitled to an order 
granting the writ of assistance since land condemned for airport purposes 
in compliance with all statutory requirements becomes vested in the state 
as owner. 


MANUFACTURER IN INTERSTATE COMMERCE — ARBITRATION 
OF LABOR DISPUTE — STATE vs. FEDERAL JURISDICTION 


Ryan Aeronautical Co. v. International Union, United Automobile, Aircraft 
and Agricultural Implement Workers of America, Local 506 
6 Av. Cas. 17,857 (S.D. Cal., December 9, 1959) 


Plaintiff, a manufacturer of airplane equipment, and defendant-union 
submitted a labor grievance to arbitration pursuant to their collective bar- 
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gaining agreement. The plaintiff, after the arbitration award had issued 
according to state law, sought to enjoin its enforcement contending that the 
California courts and the arbitrator had no jurisdiction as the firm was 
engaged in interstate commerce and thus the National Labor Relations 
Board had exclusive jurisdiction. It was further alleged that the arbitrator 
and the courts failed to apply Federal law thus exceeding their jurisdiction. 
The court rejected both contentions holding that exclusive jurisdiction does 
not rest with the federal government and, although federal substantive law 
should be applied in situations as this, the fact that such law was not applied 
does not deprive the state of jurisdiction where the dispute was voluntarily 
submitted to arbitration and the parties agreed to be bound by the award. 


PROPERTY ADJACENT TO AIRPORT — AIRPLANE NOISE — 
TRESPASS 


Cheskov et al. v. Port of Seattle et al. 
6 Av. Cas. 17,882 (Wash., January 14, 1960) 


Plaintiffs sought damages for diminution of value of their property due 
to the noise of planes warming up, landing, and taking-off from the adjacent 
airport. The Supreme court upheld the trial court’s finding that the claim 
against the airport was barred by the statute of limitations. The trial eourt’s 
decision, however, was reversed for its allowing recovery from the defendant 
airlines for technical trespass over the plaintiffs’ property. The flights com- 
plained of were within the navigable airspace as defined in the Federal 
Aviation Act of 1958 and thus trespass was not maintainable. The flights 
were found to be within the public domain and did not subtract from the 
owners’ full enjoyment of the property nor limit their exploitation of it so 
as to substantially reduce its value. 


SUPPLEMENTAL AIR CARRIERS — CERTIFICATION —BREACH 
OF STATUTORY AUTHORIZATION BY CAB 


United Air Lines, Inc, v. Civil Aeronautics Board 
6 Av. Cas. 17,984 (D.C. Cir., April 7, 1960) 


An order of the CAB granting certificates of public convenience and 
necessity to certain qualified supplemental air carriers was set aside by the 
count and the proceedings remanded as being beyond the statutory author- 
ization of the Federal Aviation Act of 1958. Specific actions of the Board 
found to be unauthorized were: (1) the issuance of blanket authorization to 
engage in air transportation between any points in the U.S. which was in 
contradiction to section 401 (e) of the Act; (2) limiting operations to ten 
flights each calendar month in the same direction between the same two 
points which also failed to observe the dictates of section 401 (e) of the 
Act; and (3) the failure of the Board to consider the fitness, willingness and 
ability of the respective carriers individually as required by section 401 (d) 
(1) of the Act. 
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